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PREFACE. 



Thb following Treatise purposes to brln^ within a con- 
densed view, the law and practice as to costs in the Courts 
of Queen's Bench, Common Pleas» and Exchequer of 
Pleas at Westminster; the Petty Bag Office in Chancery, 
the Common Pleas at Lancaster, the Durham Court of 
Pleas i and upon proceedings in error in the Exchequer 
Chamber, and in the House of Lords. The few existing 
treatises connected with this subject have become obso- 
lete ; and the material changes in the law by statutes, 
rules of Court, and regulations of the Masters, have 
rendered a Treatise wholly applied to the important 
topic of Costs, imperatively necessary. 

The remarks in detail are intended to apply to process 
at the suit of the Crown against its debtors' and account- 
ants ; the mixed actions of dower and quare impedit ; 
personal actions, (including the action of ejectment) ; and 
(from their having a direct reference to civil rights al- 
though in form Crown process,) prohibition, mandamus, 
and informations in the nature of quo warranto. The 
inquiry is pursued according to the course of proceeding 
in an action ; and with this end in view, the text has been 
ranged into Chapters, and a short description of the 
particular proceeiUngs to which each refers is prefixed. 
The numbers placed before the Contents of the several 
Chapters, refer only to the paragraphs : — ^The remarks 
as to the law and practice range over seven Chap- 
ters; and the eighth contuns in full the acts of par- 
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liament upon the immediate subject of costs^ and all tbe 
precedents which^ from their being of a practical nature, 
are in constant use amongst legal practitioners. The 
law cases referred to in support of the positions in the 
text, are principally of a recent date, and are in that 
sense more valuable and important ; but whenever any 
ancient authorities of a leading character exist, they also 
are referred to. The quotations from the Legal Observer 
are only made use of in instances where there is not in the 
more general law reports any case in point ; and the 
other cases referred to as in manuscript, are decisions 
within the personal knowledge of the Author. The an- 
notations upon the Statutes and Practical Forms are not 
numerous, and have been introduced solely for necessary 
explanation, in cases where ambiguities in the wording 
of the clauses occur. 
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TO THE READER. 



The accompanying bill bavinff passed the House of 
Lords, and been transmitted to the Commons ; it is ma- 
terial that the reader should watch its progress, because, 
in case of its becoming an act of parliament, the law as to 
the costs in actions of trespass and on the case, will, 
where the damages are under 40«., be materially altered. 
In perusing pages 27» 28, 29, 45, [costs of the plaintiff,] 
80, 81, [costs of the defendant,] 129, 130, 131, [the 
Court orCommon Pleas at Lancaster,] 131, 132, [the 
Court of Pleas at Durham,] 146, [43 EUz. c. 6,] 162, 
[22 & 23 Car. 2, c. 9,] reference ou^ht, if this enact- 
ment is passed, to be made to its proTisions. 



A bill (as amended on report) intituled : 

An act to alter an act of the 43d year of the reign of 
Queen ^lizaheth,^ intituled. An act to avoid trifling 
and frivolous suits in law in her Majesty's Courts at 
Westminster t and to repeal so much of an act of the 
twenty-second and twenty-third year of the reign of 
King Charles the Second fi intituled, an act for laying 
impositions on proceedings at law, as relates to costs 
in personal actions', ana to make further provisions 
in lieu thereof [Presented by Lord Denman.] 

1 . Whereas an act passed in the forty-third year of 
the reign of Queen Elizabeth, intituled An act to avoid 
trifling and frivolous suits in law in her Majesty's Courts 
in Westminster, and another act in the twenty-second 
and twenty-third years of the reign of King Charles the 
Second, intituled. An act for laying impositions on pro- 
ceedings at law, which recites that many good subjects 
of this realm have been and daily are undone by such 
suits, contrary to the intention of the said statute of 
Queen Elizabeth, but the same evil, notwithstanding 
doth still prevail and increase ; and it is expedient to 

• c, (J, 8. 2. , b c. 9. 
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make further provisions for the prevention thereof. 
Now be it enacted^ by the Queen's most excellent 
Majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons in this present 
parUament assembled, and by the authoritv of the same, 
that the said recited act of the forty thira of Elizabeth, 
so far as it may be deemed to exempt the action of 
assault, when a battery is proved on the trial, from tiie 
operation of a judge's certificate, and so much of the 
twenty-second and twenty-third of Charles the Second, 
so. far as tlie same relate to costs in personal actions, be, 
and they are hereby repealed. 

2. And be it enacted, that if the plainti£f in any action 
of trespass or of trespass on the case, brouirht or to be 
brought in any of her Miyestv's Courts at Westminster, 
or in the Court of Common Pleas at Lancaster, or in the 
Court of Common Pleas at Durham, shall recover by 
the verdict of a jury less damages than forty shillings, 
such plaintiff shall not be entiued to recover or obtain 
from the defendant, in respect of such verdict, any costs 
whatever, whether it shaU be given upon any issue or 
issues tried, or judgment shall have passed by defoult, 
unless the judge or j^residing officer oefore whom such 
verdict shall be obtuned shall immediately afterwards 
certify on the back of the record, or on the writ of trial 
or wnt of inqiury, that the action was really brought to 
try a right besides the mere right to recover damages ^ 
for the trespass or grievance for which the action shdl 
have been brought, or that the trespass or grievance in 
respect of which the action was brought was wilful 
ana malicious. 
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THE 

LAW AND PEACTICE OF COSTS. 



CHAPTER I. 

(1.) Proceedings by the Crown J (2.) Dowcrj (3.) Quare ImpedU. 

The course of practice in the Superior Courts of Law is 
of equal duration, and coeval with the common law : 
and in awcu'ding damages, costs are included as parcel 
thereof. 

(1.) As a general rule, the Queen neither pays or re- 
ceives costs * in any lefjal proceeding : and this rule 
extends to a scire facias brought by her, at her imme- 
diate suit;^ or when prosecuted at the instance of a 
subject ;c and also to a petition of right/ even though 
the appli'catiou by the petitioner i« dismissed for want of 
jurisdiction. But the Queen is entitled to costs, in a 
suit of debt upon a bond, with a penalty \^ and in a pro- 
ceeding against a collector of taxes,^ if his goods and 
chattels are inadequate, recourse may be had to his 
lands, and in that case, the *' costs and expenses " may 
be levied thereout.8^ la revenue suits, for any breach of 

a Wtlliams v. Attomry General: HnllocTc on Costs, 33 K 
Rex V. Coruntf 1 Anstr. 50 ; Rf.v v. Boyle, 1 Price, 434. 

»> The King v. Miles, 7 T. R. 'A67 ; Rs v. Willing, 2 C. & 
P. 10 ; Rex \\ Scott, 4 Price, 181. 

c Brewster v. WeM, 6 Mod. 229 ; Rex v. Bingham, 1 Tyr, 
262 ; 1 C. & J. 379 ; S. C. ftmn. Hoiiis v. Bingham, 1 Dowl. 
.i^O ; Rickeiis v. Lettn.*, 1 B. & Ad. 197. 

«» E.rp. Pering, 5 Dowl. 7ftO 5 2 M. & W. «73. 

« 33 Hen. 8, e. .S9, 8.54. 

f 43 Geo. 3, c. 99. 

S 25 Geo. 3, c. 35. Rrx v. Br^e, 1 Price, 434 ; Rex v. 
Hopper,' 3 Price, 40. 

B 



2 PKOCBBDINGS BY THB CBOWN. [cHAP, I. 

the laws, relating to the excise,^ or the customs,^ the 
defendant may be admitted to make his defence in/ortnd 
pauperis. 

Proceedings in matters of revenue, are " at law ;" but 
take place on the revenue side of the Court of Exchequer. 
In applications under 42 Geo. 3, c. 99,i for an executor 
or administrator to account for the personalty;^ for 
legacy duties ;^ or for duties on the residue,"^ the prac- 
tice is for the rule to shew cause to contain a term, that 
if upon the delivery of the account, any duties shall 
be K)und payable to her Majesty, that the executor or 
administrator shall pay costs to the Crown, and to be 
taxed in the usual manner.i^ The owner or occupier of 
lands, tenements, or hereditaments, may apply to this 
Court for relief, where he can shew by affidavit or 
otherwise, that by reason of some doubt or dispute as 
to the proper division, parish or place, he has been as- 
sessed, rated, or charged to the land tax,o for two or 
more of such : he must further shew that it is not made 
with a view to delay the payment,, and express his 
readiness to bring into Court, pay, or dispose of, as 
directed, the sum assessed pr charged : i^ such a case, 
the Court of Exchequer ca)^ by a ruLe pr order call on 
t^e several Commissioners to appear and maintain, or to 
relinquish such assessments ; and stay all proceedings in 
the meantime. )t can also order payment into Court of 
the sum assessed, or of any part of it, tp abide the de- 
termination of the dispute f pr to be disposed pf as th$ 
Court directs ; or it m^ order a feigned issue upon any 
points or point ; direct who is to be the plain tiflT, and 
who the defendant; or dispose of and determine the 
question in b, summary manner : make rules and orders 
as to costs and all other matters :P fpajke the commis- 
sioners refupd the whpl^e sum a9^e/ised : or part of it : 4 

^ attorney Gpneralv. Dummip, 2 C. & M. 393 ; 4 Tyr. 28|. 

i 3 & 4 W. 4, c. 53. s. 97. j i. 2. 

^ Ex parte Siratt, 3 Dowl. 70^, 

1 Attorney General v. Hancock^ 2 M. & W. 563 ; Arnold v, 
Arnold, 2 Myl & Cr. ^^6 ; Sandert v. KiddeU, 7 Sim. 536 ; 
Douglas V. Congrepe, 1 Keen, 400. 

m Re Piggott, 1 C. & M. 827 j 3 Tyr. 859. 

n In re Robertson, 2 M. & W. 407 ^ 5 Dowl. 609. 

|i 1 & 2 Vict. c. 58. 

jp Ibid, 8. 3. \ Ibid, s. 4. 
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and pay to th« applicant his costs of making th« appti- 
cation : or incidental, or relating to the same ; or make 
the applicant pay to the commissioners their costs of 
appearing and answering such application : or one of 
the two sets of commissioneis to pay to the other set 
their costs on such application, or proceedings under its 
order or direction. The costs, charges, and expenses of 
the commissioners, which are not reimbursed to them, 
are to be defrayed by a special assessment.' 

Where a motion against the Crown is refused, it may, 
if so ordered by the Court, receive costs." And where a 
larger sum is levied under a writ of extent than is reallv 
due, the Court wHl order it to be refunded, and with 
costs to be paid by the prosecutor z^ and in guare im^ 
pedit by the Crown, the Cfourt or a Judge may aUow an 
amendment in the pleadings, even without costs.* 

All judgments, statutes, recogniEances and inquisi- 
tions for debts due to the Queen under the act of 33 
Hen. 8, c. 39, and also all acceptances of office luder 
13 Elic. c. 4, must, in order to affect lands, tenements, 
^r hereditaments, as to pvrehasers or mortgagees, be 
registered,^ e. g, a memorandum or minute containing 
the name, and usual or last place of abode, and the title, 
trade, or profession of the Crown debtor { and also, in 
the case of a judgment, the Court, and title of the causey 
the date and amount of the debt, damages, and costs 
lecovered; if on a statute or recognizance, the sum 
acknowledged, and its dalte ; and in Xw case of an inqui- 
sition, the sum found due and its date ; and if an obli- 
Ijation or specialty, the sum for which made, and its 
date ; and in case of acceptance of office, the name of it 
and the time of accepting it, must be left with the senior 
Master of the Court of Common Pleas. This officer is 
iK>und to enter the particulars in a book, to be called 
** The Index to Debtors and Accountants to the Crown," 
in alphabetical order by the name of the Crown debtor or 
accountant. His fee on this entry is 2f . M^ and upon a 
#earch therein of U. 

T 1 & 2 Vict c. 58, 8 3. * Res v. Hauel^ M<Clel. 10&« 

t Jie* V. Edwards, 1 Price, 447. 

> AeiTV, York (Archbiskv), 3 Ncv. & M, 453; I Ad. ^ 
EU. 3i)4. 
V 2 Vict. c. 11,8.6. 

b2 



4 DOWBR. [chap. I. 

(2.) The only mixed actions^ now remaining are a 
writ of right of dower, or vnde nihil hahet, and the writ of 
quare impedit. They are maintainable only in the Court 
of Common Pleas, and upon an original writ sued out in 
the Court of Chancery, and returnable in the former 
Court. In these actions, a judgment upon a demurrer.* 
whether to pleadings in abatement or in bar, is wich 
costs; and the Court will not allow amendments ;7 or a 
demurrer,^ or a demand of view,* to be withdrawn, ex- 
cept on payment of costs. Tlie new rules as to plead- 
ing^ do not apply here^: and unless issue^ has been 
joined upon the raise:® the tenant, although succeeding 
on a demurrer, cannot have final judgment. 

In Dower, damages are awarded under the provisions 
of the Statute of Merton ;^ and costs follow by virtue of the 
Statute of Gloucester ;e^ including all the costs expended in 
the suit ; and even those upon the first writ, where the 
demandant purchases a writ of journey's accoropts. The 
count is not in form for damages ; for though recover- 
able ** pending the writ," yet they are uncertain ;*^ but 
upon a noiie pro8egui,^the tenant is not entitled to any costs. 

In an action at common law, there can only be 
one judgment given as to the costsJ 

w 3 &4 W. 4, c. 27,8.3fi. 

X Ibid. c. 42, 8. 34. 

y Rex V. Archbishop of York, 1 Ad. & Ell. 394 ; 3 Ner. & 
M. 4.')3 ; Reppingion v. Tamworth School, 2 Wils 118. 

« Twyninjf v. Loumdes, 2 Scott, '.»50 ; 2 Bing. (N. C.) 133 ; 
1 Hodg. 196. 

• Tolson v. Fishtr, 3 B/ng. N. C. 783 ; Token dem., JFatson 
ten., 4 Scott, b77 ; 3 B'mg. N. C. 770. 

^ Hil. 4, Win. 4. 

c mUer V. Militr, 3 Dowl.408 ; 1 vScott, 387 ; 1 Hodg. 31 ; 
Barnes v. JavAson, 3 Dowl. 404 ; 1 Scott, 525 ; 1 Hodg. 37. 

d Bro. Abr. tit. VroU de fiecto^ pi. 16, y. B. ; 2fi Hen. 8, 
f. 8, pi. 6 : 5 Rep. 85 b ; Richum v. Ntfsbiti, 6 Ad. & El. 103. 

c TFilliam, the he'r of William v. Gayti, 2 Saund. 42 o, 46 c. 

f 20 Hen. 3, c. 1. 

ff 6 Edw. l,c. 1 ; 2 Inst. 288. 

h Pil/oUTs case, 10 Rep. 117 ; Jenk. Cent. 6 ; Br. Damages 
14 ; Fitz. Damages, 34. 

i William v. Harris, 2 Dowl. 819 j 4 Moore & Scott, 3!)8 ; 
} Ring. N. C. 13. 

i Middleion v. Crofts, Andr, 60. 
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[3.] In Quare Fmpedit^ the demandant obtaininp^ a 
verdict, is entitled to full costs ; and so also the defend- 
ant, if he obtains a verdict, or if there is a discontinu- 
ance, or a nonsuit. The archbishop, bishop, or other 
ecclesiastical patron or incumbent, is not to have judg- 
ment given against him for any costs ; provided upon 
the trittl, the Judge trying the cause, or on a judgment 
given on other proceedings in the cause, the Court 
"certify that he had probable cause for such defence;" 
but a defence grounded upon a presentation or collation, 
previously made to the benefice, is not to be considered 
so. 

The issue in dower as to "unjues accouple," or in 
^uare iinpedit, as to the clerk bemg living and being 
tdonea persons, becomes parcel of the proceeding in the 
Common Pleas, and the costs of it are costs in the cause. 
Upon the writ^ for the trial of such issue, going to the 
bishop,°^ or in case of a vacancy of the see, to the guar- 
dian of the temporalities, the plea remains sine die in 
the Court of Law until the return of the inquisition ; 
the inquiry takes place in presence of the parties ; and 
on the return of the inquisition, all parties are summoned 
to hear judgment.^ 

In these actions, the Court will not allow a discontinu- 
ance by the demandant, except on payment of costs f° 
and costs are also allowed upon interlocutory motions.? 

k 4 & 5 Wm. 4, c. 39 ; Holt v. Holland, Skin. 25 ; Windowe 
v. Bishop of Carlisle, 3 Ring. 404. 

I Bihop o/ExeUr v. Hale, Ca. Pari. 88. 

m 3U, 40 C. 3, 25 ; Specot*a case, 5 (lep. 1, 57. 

n BractOD, 419. 

o Sfot V. Perry, 2 W. BU. 758 ; 3 Wils. 206. 

p Denman v. Bull, 2 Bing. 387 ; 9 J. B. Moore, 745. 
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[1.] Personal actions'' are maintainable in any of 
the Superior Courts of Law; and in all cases in which 
previously to the Statute of Gloucester, the plaintiff 

* Inclading the quasi mixed action of ejectment, 3 & 4 
W. 4, c. 27, 8. 36. 
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could bave damag^,^ he is, under that statute, entitled 
to costs also. The same rule holds where damages 
are given by a subsequent statute, <^ and though it be 
to a party grieved.*^ This right as to the costs fol- 
lows, as a rule, where any damages are found, however 
trivial they may be,^ ana extends to a plaintiff suing 
in fomtiii pauperUS Full costs are awarded upon afl 
judgments on demurrer,8r whether to pleadin&fs in bar, 
or m abatement only ; and in all cases of icire faciai 
for an award of execution^ But common informers, 
whether suing qui tarn, or for the whole penalty, are not 
entitled to costs,^ unless the act of parliament enabling 
them to sue, expressly gives them costsJ Costs are 
only awarded to^^ and agamst^ parties to the action, or 
to some proceeding therein: in adverse™ proceedings 
they mean only those as between *' party and party ;'* 
ana there is not any distinction between costs generally, 
and full cost8.>^ yfhere proceedings are amended, the 
costs resulting thereon are in the discretion of the 
Court.o Where there is a feigned issue, costs are reco- 
verable as in any other action, even though the statute 
directing it does not take any notice of the costs.P In 

b 6 Edw. 1, c. 1 ; PMUipt v. Bacon, 9 Bast, 298. 

c Jackson v. Caietworth, 1 T. R. 71 : Cremell v. Hoghton^ 

6 T. R. 355 ; College of PhyricioM v. Harrison, 9 B. & C. 524. 
^ Tyte V. Olode, 7 T. R . 268 ; Mayor of P/ymouih v. Werrmg, 

Willes, 440. 

e Brown etux. v. Gibbons^ 2 Ld. Raym. 831 ; 1 Salk. 206 ; 

7 Mod. 129. 

f Gougenheim v. Lane^ 1 M. & W. 136 ; 4 Dowl. 482 ; 
1 Gale, 343. S 3 & 4 W. 4, c. 42, a. 34. 

^ Ihid. ; and see Brooke v. Booth, 11 East. 387. 

i Cutler's Company v. Buskin, 12 Mod. 46 ; Skin. 363 ; S. C« 
Eaton V. Barker, 1 Ventr. 133 ; ^non. Bull. Ni. Pri. 333. 

j iVbr/A V. Wingate, Cro. Car. 559. 

^ Blewitt V. Tregoning, 5 Dowl. 484. 

1 Hayitar»ly, Giffard, 4 M. & W. 194 j 6 Dowl. 699 ; Res 
y.Staffordskire Justices, I Dowl. 507. 

n Doc d. Capps v. Capps, 5 Dowl. 134 ; 3 Bing. N. C. 7C8 ; 
4 Scott, 468. 

a Irwin v. Reddish, 5 B. & A. 796 ; 1 D. & R. 413. 

o WallY. Lyon, 9 Bing. 411 ; 2 M & Scott, 579; ^llan v. 
Kenning, 3 M. & Scott, 80 ; WilUmghby v. Wilkins, 2 Smith, 
396. 

F FitzwiUiam {Ld,) v. MaxweU, 2 Marsh. 355 ; 7 1 aunt. 31. 
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sueh a case the Court usually orders that the costs thereon 
shall be in its discretion :<i and where it is brought 
under the direction of the Court of Chancery, and a 
mere formal objection is taken by either party, that 
Court usually directs the person makin<; it to pay all 
the costs.' iTie costs usually are ordered to follow the 
verdict.^ And in these cases, though the point in con- 
troversy turns upon a grsLUt from the Crown, yet if the 
queen is not named as a party, the party failing is liable 
to the costs,^ and the taxation refers to the time when 
the feigned issue was first ordered by consent of the 
parties.^ And where contradictory facts as to a return 
to a Mandamus were directed to be tried upon a feigned 
issue, and after it was prepared and delivered, the parties 
making such return abandoned the issue, and obtained 
a judge's order for- staying the proceedings, and without 
prejudice to the question of costs, the Court ordered 
them to pay to the prosecutor his costs of preparing 
and delivering such issue.^ 

Where, by a statute, double or treble costs are given^ 
the mode oi estimating them is this : first, to allow the 
party entitled the single costs, including the expences 
of witnesses, counsel's fees, &c. and then to allow him 
one half of the amount of the single costs ; and without 
making any deduction on account of counsel's or Court 
fees.w Treble costs are half of such half, and in ad- 
dition 7^ 

[2.] The practice of the superior Courts of Law, as 
to costs, is for the main part uniform ; and both as to 
to the allowancey and taxing of costs ; their judges have 
a general and indiscriminate^ jurisdiction at chambers ; 
and the taxing officers, i. e. the Masters,^ are guided by 
the same principles, and act under similar rules : they 

q Hoskins V. Berkeley (Lord) , 4 T. R. 402. 
r Wray v, Barwisy Peake, 6i). 
« Herbert v. Willimnsm, 1 VVils. 324. 

t Bagshaw d. Wynne V. Bangor {Bishop o/"), Hullock on 
Costs, 343. 

u Thorn fts V. Powe\ 1 Burr. 003 ; 2 Ld. Ken. 292. 
^ Rearv, Lancashire (Justiies^) 5B. 6i A. 755 ; 1 D. & R. 485. 
w Stanniiand v. Ludlam, 4 B. & C. 889 ; 7 D. & R. 484. 
X 1 Cljit. 137a, 139, 140, 141 a; Ihoroiighgoml v. Scmgs, 
Cro. Eliz. 582. y 3 & 4 W. 4, c, 42, s. .^6. 

« 1 & 2 Vict. c. 45, 8. 1. • I Vict. c. 30, s. 23. 
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follow express enactments, decided cases, and well 
known systems of practice. 

[3.] There are certain proceedings preliminary to an 
action, and which have a airect reference as to the costs ; 
as under 1 1 Hen. 7» c. 12, to admit the plaintiff in forma 
pauperis:^ under the 1 & 2 Vict. c. 110, s. 8, where the 
debtor is a trader*^ within the Bankrupt Act<^. In the lat- 
ter case, any single creditor for 100/ , two creditors for 
150/., or three or more creditors for 200/. ; and with a 
view to an intended action for recovery of the amount, 
may call on the debtor for security, both as to the debt 
and the costs : an affidavit is filed in the Court of Bank- 
ruptcy as to the fact of the debt being justly due, and 
as to the debtor being a trader: the debtor is then 
served personally with a copy of the affidavit, and also 
with a written notice, requiring immediate payment. If 
he does not within twenty-one days after personal service 
upon him of such copy of the affidavit and of the notice, 
pay the debt, or secure or compound for the same to the 
satisfaction of the creditor, or enter into a bond with 
two sufficient sureties, approved of by a commissioner of 
bankrupts, to pay such sum and costs as shall be reco- 
vered thereon, or to render himself to the custody of 
the gdoler of the Court, according to the practice, or 
within such time and manner as the Court, or any judge, 
may after judgment therein direct ; the debtor is to be 
deemed to have committed an act of bankruptcy on the 
twenty- second day after the service of such copy of the 
affidavit and of the notice, provided that a nat issues 
thereon within two calendar months from the filing of 
such affidavit. The other preliminary proceedings before 
adverted to, are a written notice of an intended action^ 
against a justice of the peace for an act done by him as 
such, and virtute ojioii,^ and for which the costs allowed 
are 208 : the same rule holds as to excises^ and custom 
house^ officers, sued as such. And in ordinary cases one 
letter from the creditor to the debtor, and demanding 
payment, is allowed for in taxing costs.^ 

b Foss V. Racine, Sre. 4 M. & W. 610. « 6 G. 4, c. 16. 
d f) Geo. 4, c. 16, 8. 2. « 24 G. 2, c. 44, s. 1. 

f Wedge V. Berkeley, 1 Nev. & P. 665. 
g 23 G. 3, c. 70, s. 30 ; 6 T. R. 1. * 24 G. 3, c. 47, s. 35. 
1 Capel V. Staines, 2 M. & W. 850 ; 5 Dowl. 770. 

B 5 
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[4.] The commencement^ of every action, wben effected 
in the Superior Courts of Law, must be by a writ of 
summons;^ and the writs issuable in continuation are of 
alias,°^ pluries, testatum.^ distrinj^as,^ capias ;P and pro- 
cess of outla\vrv<i or waiver.' But the provisions of the 
Uniformity of iProcess Act.^ and the Rules of Court as 
to the commencement of declarations, and the forms of 
issues, do not apply to causes removed here out of 
Inferior Courts, whether by writs of pone, recordarijn^ 
ciae loguelam, certiorari, habeas corpus, or otherwise. 

[5] Where the action is commenced in the Superior 
Courts, and for a debt ;t all process^ issued for it» reco- 
very must be indorsed with the amount of the debt 
claimed to be due, and also of the costs of the writ, 
copy, and^ service, and also with a notice that on payment 
thereof within four days after service proceedings wil) 
be stayed. The same rule holds as to all continued^ 
process; and when it issues against the acceptor^ of a 
pill of exchange, or the maker of a promissory note, the 
indorsement refers to the costs of the action against him 
only. This provision in favour of the debtor can only 
be made available by a payment within the time so pre- 
scribed.x If the amounts^ of the costs so indorsed is 
reduced on a taxation abotfe one-sixth/ the plaintiff's 
attorney is bound to pay the costs of the taxation. 

fc 1 & 2 Vict. c. 110, 8. 2. 12 W. 4, c. 39, s. ]. 

n> 2 \V. 4, c. 39, s. 10, Sched. No. 4 ; Grtgory v. Des Jn^es, 
3 Scott. .^34; 5 Dowl. 193. 
n R. M. 3 W. 4, (6—7). 

• 2 W. 4, c. 39, 8. 3; R. M. 3 W. 4, (8). 
F 1 & 2 Vict Clio, 8. 3. and Schedule. 

q 2 W. 4, c. 39, 8S. 5. 6, 7. 

' Summervilv. Watkinsy 14 East, 535. 

• 2 W. 4, c. 39. 

t Daviea y. Lloyd, 3 M. & W. 69 ; 6 Dowl. 1/3. 

"R.M.3W.4, (5); 1 DowI.383;9Bing.444; IC.&M.3. 

V Gale V. f^inks, 5 Dowl. 348 ; 3 Bing. N. C. 294 ; 3 
Scott, 667. w R. T. 1 Vict. 

X Ward y. Greig, 6 Dowl. 729 ; Reg, Gen. 4 Bing. N. C. 
814 ; 3 N. & P. 379 ; 4 M. & W. 1 ; '6 Dowl. 617 ; Ball v. 
Blackwood, 6 Dowl. 589 J 16 L. O. 205 ; Vaughan v. Harris, 
3 M. & W. 542. 

7 Ward y. Gregg, 5 Dowl. 729 ; Bowbridge v. Slaney, 2 
Scott. 197 ; 2 Bing. N. C. 142 ; 4 Dowl. 140 ; 1 Hodg. 224. 

» R. H. 2 W. 4 [II]. 
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Where the indorsemeiit is amended* under an order of 
a judge or a rule of Court ; or if the writ of summons 
be amended with a view to saving^ the Statute of Limi- 
tations, the defendant has four days after*: such amend- 
ment, and after the costs of it, and of the application for 
it, are paid, to pay the debt and costs indorsed on the 
writ ; and the rule is the same where a writ of distringas^ 
or a capias^ is issued. Where less than one-sixth is taken 
off upon a taxation, and an improper charge has been 
teiifuUy made by the plaintiff's attorney,^ the Court will 
not allow him the costs of the taxation : neither will they 
allow the spirit of the above rule to be defeated ; and 
therefore, if the writ is in the first instance indorsed with 
a particular claim, and it is afterwards by the particulars 
of demand or otherwise reduced, the defendant will be 
allowed, even after declaration, upon an application 
before a judge, to stay all proceedings on payment of 
the latter sum only, and the costs as indorsed on the 
writ.e But they will not prospectively,^ and with a 
view to an act of parliament relating to' some Court of 
Requests, stay the proceedings, even though the debt 
is under 40«., and is sworn to be recoverable in such 
Court; because the mode pointed out in the enactment 
for taking the benefit of its provisions must be strictly 
adopted : and in all cases where, after the writ of sum- 
mons has issued, the debtor pays the debt to the creditor, 
the former still remains liable, and may be proceeded 
against as to the costs of the action.^ In all actions for 
a debt or sum certain, a judge at chambers has power 
to stay the proceedings on payment of the debt, and of 
the costs to be taxed ; but for complying with this con- 
dition he has not any right to give time:^ he has 
also power to order the proceedings against the bail, 

a Covper v. Waller; Tabram v. Thomas,^ Dowl. 167; 
UrquAare v. Dick, 3 Dowl. 1 7. 

b Horton v. Hundred of Stamford, 2 Dowl. 96 ; 1 C. & M. 
773; iMkinv, Watson, 2 Dowl. 633. 

c Urqukart v. Diek, 3 Dowl. 17. «» 2 W. 4, c. 39, Sched. (3) 

« 1 & 2 Viet. c. 110, 8. 3, and Sched. 

<■ midemeis v. Dackwith, 6 Dowl. 392 ; 3 M. & W. 341, 

g Parsons v. Pitcher, 4 Bing. N. C. 306 ; 6 Dowl. 432. 

^ King V, Myers, b Dowl. 687. 

i Wyllie V. Phillips, 5 Dowl. 644 ; 3 Bing. N. C. 776, 

i Kir by v. ElUs(m, 2 DowL 219 i Kxrby v. JE//ier, 2 C. & 
M. 316 ; 4 Tyr. 239. 
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upon a bail-bond i^iven to the sheriff,^ or against Imil 
on a replevin bond,^ or a^^ainst parties in a replevin 
8uit,ra to be stayed on payment of the real debt due, and 
the costs. Bail sued on a recocrnizance of bail, can, on 
rendering the principal within fourteen days after ser- 
vice of the writ of summons on themselves, and paying 
the costs of the writ and service,"* have the proceedinjfs 
stayed.® In the case of outlawry or waiver, where realP 
error can be suggested to the judge, the proceedings 
will be stayed on payment of costs as I)etween '^ party and 
party," but otherwise^ they are ordered as between "at- 
torney and client." And it is not any reason for not 
paying costs, that the debtor has had a receiver here ' 
The Court has power, by rule, to stay the proceedings 
in favour of a surety in a bond for the tenant, under the 
Recovery of Tenements Act, and on such terms ** as to 
costs, as are agreeable to justice "* 

[6.J Where the defendant is arrested by a writ of 
C(fp%ft8 issued under 1 & 2 Vift. c. 110,* he is entitled to 
his discharge out of custody on depositing the amount 
of the debt indorsed on the writ, and \ ()/. for the costs, 
with the bailiff w]io makes the arrest. 'i The fees of the 
bailiff and of the undersheritf are re-jjulaled by the 
official scale of fees. The undersheriff is bound within 
six days next after the arrest, to indorse on the writ; the 
true day of its execution ;^ and if necessary, a judge at 
chambers will compel him to do so, and also to pay the 
costs of the application.^ An attachment against tiio 
sheriff, if regular,y or an action or actions^ on the bail- 

k 4 Anne, c. Ifi, s. 20. 

1 Gingell v. Tumlmll, 5 Bing. N. C. 881. 

ra II G 2, c. 19", 8. 23. 

n Horn v. fVhUcombe, 5 Dowl. 328. o R. T. 3 W. 4. 

P Lewis V. Davdsofi, 3 Dowl. 272 ; 1 C. M. & R. 655. 

H Cross V, TrevanioUy Exch. 1835^. 

r Hunter v. Whiijieldy 3 Hing. N. C. 878 ; 6 Dowl. 70 ; 
Lewis y. Davison, 1 C. M. & R. 655 j 3 Dowl. 372 ; 5 Tyr. 1 98. 

■ 1 & 2 Vict. c. 74, 8. 4. t 8. 3. 

« 43 G. 3, c 46, 8. 2. w R. M. 3 W. 4, (4) ; I Dowl. 471. 

X M'jore v. ThnmaSy 2 Dovrl, 760. 

y Rex V. Skerifo/MiddleseT, 4 Dowl. 673 ; IM. & W. 182, 

» Stride v. Hill, 4 Dowl. 709 ; Grossly v. Innes, 5 Dovil. 
566 ; Gale v. Hayworth, 6 Dowl. 323 ; I W. W. & H. 91 ; 
Clark V. Vestris, 4 Scott. 391. 
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bond, can only be set aside on payment of costs ; but in 
the latter case they are those of one action only * Where 
special bail are in due^ time put in, and with an affidavit 
ai to their property, but not in 8ubstantial<' compliance 
with the formd o^iven, and as altered since,® and tney are 
rejected/ the defendant is bound to pay the costs of the 
rejection. Where twoff former notices of bail have been 
pfiven, and though they did not come up, or if there has 
been one^ successful opposition, the previous costs 
ouvht to be deposited betorc they can justify ; and even 
if they are allowed to pass without makin^r such deposit, 
the defendant is nevertheless entitled to his costs there- 
on.i In case of a deposit being made, the costs are 
taxed, ^nd if sufficient, the master pays thereout to the 
plaintiffs attorney, his costs, and the surplus, if any, is 
returned to the defendant's attorney ; but if it is not 
sufficient, the deposit is paid over to the plaintiff's at- 
torney, and the balance is on the final taxation in the 
cause added to his costs ; and it is, in any event of the 
suit, taxed for him absolutely. If the defendant, on his 
arrest, has made a deposit with the bailiff of the debt, 
and 10/. to answer costs, under 43 G. 3, c. 46,J in lieu of 
bail, and he fails in afterwards paying it, and 10/. addi- 
tional for the further costs into court, the deposit, will 
become forfeited to the plaintiff. The defendant should 
always, therefore, get the sheriff to pay the deposit into 
Court, and in due time,'' under 7 & 8 G. 4, c 71.^ 

[7]. In order that the plaintiff may have the costs of 
the particulars of demand taxed for him, " as costs in 

a fl. H. 2 W. 4, (30). b Rex v. Wilsm, 3 Dowl. 255. 

c Welkr^s bail, 6 Dowl. 312 ; 1 W. W. & H. 7(i ; /Jenbow's 
bail, h Dowl, 714. 

d R.T. I W. 4, Sched. « R. H. 2 W 4 (s. 19). 

f R. T. I W. 4 ; iirowH v. Ahrenfedlt, 7 />o\vl. 4(1. 

g R. H. 2 & 3 (i. 4 ; ^lldlss v. Burgess, 3 H. & A. 759 ; 
Btundrll v. DlumleU, 5 B. & A. 53 {. 

h Rex V. Sherifof Mif/dlesex, I Taunt. 57 ; Smith v. Coopei\ 
1 Tvr. 378; Passmore*s bail, 3 Dowl. 214 ; TurUys bait, 4 
Dowl. 498, 

i Lewis v, Glossop, 2 C. M. & R. 655. i s. 2. 

fc Rowe V. Softly, 6 Bing. 634 ; Stamford r. Mc*Cann, 2 
C. M. & R. 632*; Straford v. LtA^e^ 3 Dowl. 593 ; Hannah v, 
Willis, 4 Bing. N. C. 310 ; 6 Dowl. 417 ; 5 Scott, 73K 

U. 2. 
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the cause/' they must, and to the extent of three folios^^B 
be delivered with the declaration, or with the notice of 
it, as the case may be ; but if further" and better parti- 
culars are required by the defendant, he must generally 
pay the costs of them. 

[8.] Where the defendant, on his being arrested 
by a judge's order under I & 2 Vict. c. 110, petitions*^ 
the Court for the Relief of Insolvent Debtors for his 
discharge out of custody, if bis estate and effects are, by 
order of that Court, vested in the provisional assignee ; he 
cannot as to the same action, be discharged out of cus- 
tody by supersedeas, non pros, or judgment as in case of 
a nonsuit. 

[9.] Where the declaration sets out a deed, letters 
testamentary, or letters of administration, and with a 
profert, and the defendant craves oyer thereof, he is en- 
titled to inspectP the originals, and have a copy4 thereof, 
and all documents' connected therewith ; and if of a will, 
then a copy of that also^ must be furnished, but at the 
costs of the defendant.^ The whole of these proceedings 
mav, if untruly set out on oyer by the defendant, be en- 
rolled^ at the prayer of the plaintiff; and in this case 
they stand at the head of his replication, and are taxed 
as part of the plantiff 's costs in the general costs in the 
cause. 

[10.] With respect to pleadings, if an issue of itr/ /fV/ 
record be raised,^ or a cassetur breve^ entered as to a plea 
in abatement, there are not any costs \ but a mere pr%- 

m R. T. 1 W. 4, (6.) 

A Jame» v. CAi7</, 2 C. & J. 252 ; 2 Tyr. 302 ; 1 DowL 310. 

o 1 & 2 Vict. c. 110, s. 41. 

P Canterbury {Archbishop of) v. Tulh, 3 Bing. N. C. 789. 

\ Shepherd v. Shorthose, 1 Stra. 412; Hensioe*a case, 9 
Rep. 38. 

r In the goods o/Henry Bmcies, Curt., 286 ; Sewercrof t. 
Day, 3 Nev. & P. 670 ; Doe d. Edwards v. Chmning, 2 N. and 
P. 260. 

• R. M. 1654, (s. 15) ; Barn. 263. 

t Theedamy, Jackson, Barnes, 238 ; Sellon's Pr. v. 2, p. 264. 

• R. H. 2W. 4,(44). 

▼ Thomas v. Llt^d, I Salk. 194 ; 1 Ld. Raym. 336 ; Comb. 
482 ; Toms v. Loyd, 12 Mod. 195; j^inon. id, 523 ; Ca. Prac. 
C. P. 36 ; Garden v. Earon, 6 Mod. 88 ; 2 Ld. Raym. 992. 

« jlllen y. Maxay, 1 Beames^ 92» 190 ; 12 Mod. 145. 
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ifipe in the office will not authorize a plea of the pendency 
of a prior action, and in abatement of a second ; and 
therefore a record inade up by the defendant to support 
it will be vacated,^ and with costs. 

[11.] On a plea of payment into Court, whether as to a 
money demand,^ or of unliquidated damages ^ under a 
judge's order with reference to the 3 & 4 W. 4, c. 42, s. 
21, the plaintiff if he accepts it^ in satisfaction and dis- 
charge of the cause of action, in respect of which it is 
paid in, is entitled to so much^ of his costs, as are ap- 
plicable thereto; and they must be paid within forty- 
eight hours aft^ demand thereof,^ or judgment may be 
signed *' as for want of a plea ;" in which latter case, the 
costs of the proceedings as to and subsequent to the plea 
of payment into Court, are taxed for the plaintiff, as part 
of nis *' costs in the cause." If there are other pleas, 
then, in order to prevent a non pros A a nolle prosequi ^ 
must be entered thereto. Where an excess ^ beyond the 
amount paid into Court is proceeded for, the defendant 
may, notwithstanding the plea of payment into Court,cr 
shew that the business i. e, of an attorney or solicitor, 
was agreed to be done for costs out of pocket only;^ 
Several actions brought with reference to one general 
claim, as against several underwriters in a policy case, 
can only be consolidated by consent ;i and where a conso- 
lidation takes place, and money is paid upon a plea into> 
Court, the plaintiff even though he fails at the trial, ha» 
his costs up to the time of such payment ; and as ap- 

X Kirbyy, Siggers, 2 Dowl. 813, 

y R. T. 1 Vict. 

» R. H. 4 \V.4, (I8>. 

« R. T. 1 Vict. 

b aatlUe V. Cazelet, 4 T. R. 579 ; Skarratt v. Faughan, 2 
Taunt. 2f)f) ; Coates v. Stevens, 3 Dowl. 784 ;. Gootiee v. Gold- 
smith, & Dowl. 288. 

c R. H. 4 W. 4 ; Trin. 1 Vict. 

<* Topham v. Kidmore, 5 Dowl. 67Ck 

« 3 & 4 W. 4, c. 42, 8. 33. f R. T. I Vict. 

ff Jones V, Reade, 5 Dowf. 216 ; 1 Ner. & P. 18 ; 5 Ad. & 
Ell. 529. 

*» Booth y, Howard^ 5 Dowl. 438 ; Ftnlayson v, APKenzie^ 
3 Bing. N. C. 824 ; 6 Dowl. 71. 

i Hollmgsworth v. Broderick, 4 Ad. & Ell. 646 j WGregor 
y. Horsfall, 6 Dowl. 338 ; 3 M. & W. 320. 
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plicable to the matter of the plea ;J and the same rule 
holds where several actions against the same defendant 
or several joint defendants are consolidated. The prac- 
tice as to taxing costs upon a plea of payment into court, 
and upon which the plaintiff admits his whole claim to 
be satisfied, is thus ; the master who aces as the taxing 
officer, marks the taxed costs in an allocatur upon the 
original plea, as delivered in the action. 

[12.] Where an executor,'^ administrator,' heir," or 
devisee,^ pleads plene adminisiravit, or a like i^X^di prater 
a particular sum of moneyrthe plaintiff may take judg- 
ment thereon of assets ijuandn acciderint ; and if there 
is not any other plea, he may, if the action is *' on pro- 
mises,'' execute an inquiry of damages, and on its return 
(or in an action of debt, without any writ of enquiry) sign 
a species of final judgment and tax his costs,^ but subject 
to the above limitation. 

[13j. In an action for infringing a patent, if the de- 
fendant does not at the time of his pleading, deliver 
under 6 & (> W. 4, c. 83, s. 6, a notice of his objections 
against the validity of the patent, he will only be allowed 
to deliver a further and better particular of them, " on 
payment of costs ;"p and the same rule holds as to notices 
imder the Bankrupt Act, of the intention of the defendant 
to dispute the trading, petitioning creditor's debt, and act 
of bankruptcy, or either of them.4 

[14.] A warrant of attorney to confess judgment,'^ and 
a cognovit actionem s must, since the recent act,* in order 
to be valid,« even as to costs, be attested by an attorney ▼ 

j R. H., 2 W. 4. a04) ; 1 Dowl. 197 ; 8 Bing. 304 ; 1 
M. & Scott, 4;i0 ; 3 B. & Ad. 389; 2 C. & J. 197 ; 2 Tyr. 
330 ; 4 Bligh, N. S. 605. 

^ 1 Saund, 333—337 6. 1 Mara v. Quin, 6 T. R. I, 

» 1 RoUe, 57 ; Dyer, 373, b, 

n 11 G. 4, and 1 W, 4, c. 47 ; 3 & 4 W. 4, c. 114. 

o Cox V. Peacock, 2 Scott, 125 ; 4 Dowl. 134 ; 1 Hodg. 272. 

p liulnoh v. Mackensie, 4 Bing. N. C. 127 ; 6 Dowl. 215. 

9 bGeo. 4, c. 16, s. 90. 

r R. M. 42 G. 3, (Q. B.) M. 43 G. 3, (C. P.) Id, Exch. Shaw 
V, Evans, 14 East, 576 ; Partridge v. Fntser, 7 Tauut. 307. 

• 1 W. 4, c. 7, 8. 7. t 1 & 2 Vict. c. 110. 

« 1 &2 Vict. c. no, 8. 9. 

» 1 & 2 Vict. c. 45, 8. 3 : Newton v. Spenser. 4 Binir. N. C, 
174; 1 Vict. c. 56, 
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of one of the three Superior Courts of law. and attending^ 
for the defendant and at bis request ; and this fact must 
so appear therein ; and it will even then be void, if, on 
its face, it professes to charge " in rem "^ an ecclesi- 
astical benefice.^ 

[15. J If the defendant sets out on oper, a deed or other 
instrument, and of which the declaration makes a pro/ert 
but untruly ; the plaintiff may, with a prayer for enrol- 
ment, insert it at the head of his replication ; or he may 
if material to his case, set out therein on oi/er, a deed or 
other instrument, of which a pro/ert is made in the plea. 

[16 J The nature of the issue as joined is material, 
with a view to the proper costs to be charged, and the 
proceedings on which they are allowed; upon a de- 
murrer, those parts of the proceedings are only allowed 
for in costs, which apply to the demurrer, or which 
render such proceedings intelligible ; as where the de- 
claration contains several breaches, and the demurrer is 
to one or more of a greater number, the part demurred 
to must alone be inserted 7 The common forms of plead- 
ings, and as given by the rules,^ are treated as separate 
counts,a no other than the above parts of the demurrer 
book delivered to the defendant's attorney,^ are to be 
copied into the demurrer books delivered to the judges ;« 
and no costs are allowed on any additional parts, even 
as betweeen •'attorney and client.** Four clear « days 
before the day appointed for the argument on the de- 
murrer, each of the parties must, under the pain of 
losing his costs thereof, deliver two copies of the de- 
murrer books; the plaintiff must do so for the two senior 
judges of the court, and the defendant must do so for 
the two junior judges; if the latter makes a default ia 

w Salimarahe v. Hewitt y Skrine v. Hewitt, 1 Ad. & Ell. 812 ; 
3 Nev. & M. 65'J. 

X Vivian v. Blomherg, 3 Bing. N. C. 311 ; 3 Scott, 681. 

y Q B. C. P. ; 8 & 9 G. 4. 

» T., 1 W. 4, Schedule. 

• Jourdain r. Johnson, 4 Dowl. 534 ; 6 Tyr. 524 ; 1 Gale, 312. 

b R. H.4W. 4, (5). 

c 7AiV/. 7. 

<l Jones v,Roherts,2 Dowl. 374. 

«» Darker v. Darker, 2 Dowl. 88 ; Rex v. The Justices of Her e^ 
fordshire, 3 B. & A. 5K1 ; Z»uch v. Empsey, 4 B. & A. 522. 
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doin^ SO, the plaintiflT^ provided he delivers on the next' 
day, the two copies, can insist on their be^og pud for 
or a deposit made for them by the defendant before the 
argument; and in such a case, the plaintiff*^ counsel 
should be furnished with an affidavit stating these facts, 
and with the dates in chronological order. Notices in 
writing ts of the objections ^ intended to be insisted on in 
argument bv the plaintiff, must ^ be left with the demurrer 
books for tne juages ; and another copy should be served 
upon the defendant's attorney, if the defendant is 
allowed either before i or after ^ the argument to amend 
his pleadings or withdraw bis demurrer, the usual terms 
are " on payment of costs" by him.^ The fact of making 
the amendment and paying costs, constitute in such a 
case a condition precedent™ to taking ulterior proceed- 
ings. In taxing the costs upon an amendment, so much 
of the brief and of the demurrer books used for the 
argument as relate to the issues in fact, are not allowed 
for in cost8,° and a brief for, and fees to one counsel are 
only allowed for.^ There are the same proceedings and 
costs allowed upon the argument of a special case,P or 
upon errors from an inferior court to the Court of 
Queen's Bench, or upon error in fact there, coram nobis, 
or in the Common Pleas, or the Exchequer of Pleas, 
coram vodis. 



f Abraham ▼. Cook, 3 Dowl. 215 ; Fbher v. Snwf, .3 Dowl. 
27 ; R. H. 4 W. 4, (7) ; SaudeU v. Bennett, 4 Nev. & M. 8i). 

g R. T. 11 G. 4. h Whitmorer, Nichols, 5 Dowl. 521. 

i Parker v. Jiiley, 3 M. & W. '230 ; 1 H. & H. 5. 

J Cooper V. Philip, 3 Dowl. 196. 

Ic Atkinson v. Bayntun, I Bing. N. C. 740. 

^ Brown v. Sayce, 4 Taunt. 320 ; JRe^f v. Archbishop of Y&rk, 
3 Nev. & M. 453 ; Wood and another y. Smith, 4 M. dt W. 523. 

ni Doe V. Carter, 8 Bing. 330 ; Black v. Songster, 3 Dowl. 
206; Turner v. Gt7/, 3 Dowl. 230. 

n Jones v. Roberts, 2 Dowl. 374 ; 4 T}T. 310. 

« 3 & 4 W. 4, c. 42, 8. 34 ; Stnith v. Smith, 4 Tyr. 2; 
Shepherd v. KeaUey, 4 Tyr. 571-; Alostyn v. Champneys, I 
Scott, 57 ; 3 Dowl. 105. 

P 3 & 4 W. 4, c. 42, 8. 25 ; Garland v. Jekyll, 3 Bing. .330 ; 
Hil. 4 W. 4, (7) ; Collins v. Gwynne, 4 Dowl. 122 ; Goskeli 
V. Archer, b rier. & M.523; 2 Add. & £11.500; 1 Har. 
& Wol. 559. 

q R. H. 4 W. 4. 
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[17-] Wherethere is an issue by the record upon nulttti 
record, there are two rolls : the nul tiel record roll, and 
the issue roll in the action. In the Common Pleas and 
Exchequer a brief is delivered to counsel, with instructions 
to pray judgment " quod per fecit recordum," There are 
not any books for the judges, in any of the courts. 
Where *' peerage "^ is pleaded, the trial is made in the 
same manner, but by the records of parliament." 

[18.J The issue, when joined " in fact," is always 
made up and deliveredt in the form prescribed by the 
Rules of Court.u 

[19] If the defendant gives notice of trial by proviso, 
and fails to countermand or to continue in due time, the 
plaintiff is entitled to his costs of the day thereon.^ 

[20.] Tlie first step after delivery of the issue where 
" in fact,'' is to require the opposite party to make, and 
with a view to saving costs,^ admissions as to the proof 
at the trial of printed documents, written documents, 
examined copies, foreign' documents, and the service 
of notices. This proceeding is, with regard to the costs 
allowed for proof as to such proceedings, an indispensable 
course.7 In the first instance, a written notice is ^ven 
to Inspect the proposed documents and at a specified 
time and place, ana also requiring the admissions. If a 
consent to do this is for forty-eight hours withheld, the 
opposite party must be served with a summons and re« 
quiring him to appear before a judge and make the ad- 
missions called for by the notice. The judge on the 
hearing, has power to give time for further inquiry and 
examination, or he may impose suitable terms ; or, if he 
thinks the application unreasonable, he indorses the 
summons accordingly ; and he can by his order direct 
the costs of proving the documents to be payable, and 

r Digly v. Earl o/SiMing, 1 Dowl. 248 ; 1 M. & Scott, IIH ; 
8 Bing. 55 ; Smart v. Johnson, 6 Dowl. 90. 

> Viscount PurbecA's case, Ca. Pari. 3; Slant Peerage, 
10 Bligb, 1. 

t R. H. 4 W. 4, (5). » Ibid, Schedule. 

^ Lowe T. Wyatt, Czcfa. 1838, MS. 

w R. H. 4 W. 4, (20) ; 7>it« r. Billingsley, 3 Dowl. 810 ; 
3&4 W. 4, c. 42,8. 15. 

X Smith y. Bird, 3 Dowl. 641 ; 1 Hodges, 96. 

r R. H. 4 W. 4, (20) ; Edmunds v. GrovPS,2 M.& W. 642 ( 
5 Dowl. 776 ; Lewis v. //owe//, 5 Ad. & Eli. 769. 
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whatever may be the result of the action by the party 
refusing such admission,^ provided the judge or other 
oflScer trying the cause, indorses upon the notice that such 
documents were proved to his satisfaction. The costs 
of this application, the production, and of the inspection, 
are in the discretion of the judge before whom the sum- 
mons is heard ; and if he does not interfere, (and he 
usually does not do so) they stand as **co8ts in the c use** 
[21.] The next proceedings with a view to costs, are 
those preparatory to the trial j the witnesses are required to 
attend and give evi<Ience by writs ofsubpcena,^ and where a 
document is required to be produced, a duces tecum clause 
is inserted therein ; and a defendant, or one of several de- 
fendants, having in his possession, custody, or power, a 
document so required, may be served with a subpoena 
containing such a clause.^ The witness is, unless he has 
been previously subpoenaed and paid by the other side,<^ 
to have tendered to him his ** reasonable costs and 
charges, according to his countenance or calling, and 
having regard to the distance ;"d but they cannot be re- 
covered against the attorney by whoge authority the writ 
of subpcena is served.© Within the bills of mortality,' 
the necessary costs and expenses are only 1*. ; but attor- 
neys, solicitors, and medical men, always in practice 
receive 1/. Is.s If the witness is in prison, a habeas 
corpus ad testificnndum must be issued ;*i the expenses 
of the gaoler and of such witness are paid to them, and 
allowed for in costs. If an alteration in the pleadings 
by an amendment of them, renders certain witnesses, 
already subpoenaed by the plaintiff, unnecessary, he must 

» 3 &4 W. 4,c. 42, s. 15. 

a Wakefield y. Gall, Holt, 526 ; Milson v. Day, 3 M. & P. 
333 ; Malcolm v. Day, 3 J. B. Moore, 579. 

b ^mey v. Ltmg, 9 East, 473 ; Colley v. Smith, 4 Bing. 
N. C. 285 ; 5 Scott, 700 ; 6 Dowi. 399. 

c BitUey V, M^Cleod, 5 Dowl. 4t5l ; 3 Biog. N. C. 405 ; 
4 Scott, 131. 

<» 5 Eliz. c. 9, s. 12. 

e Robins v. Bridge, 3 M. & W. 114 ; 6 Dowl. 140. 
Jacob V. Hung ate, 3 Dowl. 456. 

' Directions to the taxing officers, March, 1834. 

h 44 G. 3, c. 102, s. 1 i 1 W. 4, c. 22, s. ; Leigh y. 
Sherry, 2 Moore, 33 ; Rex v. Pilgrim, 4 Dowl. 89 5 In the 
matter of Sir Edward Pnce, 4 East, 587. 
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in order to obtain liis costs as to them, use reasonable 
diligence * to prevent their attendance. The costs of a 
rule or order for the examination of witnesses by a com- 
mission or otherwise, under 13 G. 3, c. 63,J or 1 W. 4, 
c. 22,^ are, unless otherwise directed thereby, or by the 
judge who tries the cause ** costs in the cause ;"i and 
there is alike power °» over the costs of foreign wit- 
nesses, and as to the interpreter,^ and also as to those 
incurred by the commission <> If a view be ordered, the 
co^ts of it are in the first instance p borne by the party 
who obtains it, but allowed for in the costs. 

[22] The record of nisi priuA and the writ of trial, 
must be made up according to the forms prescribed,<i 
and neither of them ought to contain an issue in abate- 
ment already disposed of,i^ or other superfluous proceed- 
ings. The jury process, i. e, the venire or the habeas 
corpora Jurutoruiiit or the distringas juratores, may, if the 
return has passed before the trial, be amended, and 
under a judge's order ejp parte, and without costs.* 

[23.] The place of trial must be according to the 
venue, as stated in the margin of the declaration ; this, 
in transitory actions, is for the most part in the discretion 
of the plaintiff, and where he is an attorney and sues in 
person, and lays it in Middlesex, it cannot be changed ;^ 
in other cases, where the action is upon a bill or pro- 
missory note, or other written instrument, and so de- 
clared on, the Court will not interfere with a venue ; nor 
where laid for speedy trial in Surrey or other place, will 

1 Allport y. BaUiwifif 2 Dowl. 5U9. 
"^ J sect. 44. ^ sect. 1. 

1 Prince v. 5«>mo, 4 Dowl. 5 ; Clity v. Sicphenstm, 5 Nev. 
& M. 318 i 1 H. & W. 409 ; Bridges r. Futher, 1 Scott, 485 ; 
1 Bing. N. C. 510 ; 1 Hodg. 36 ; 1 W. 4, c. 22, s. 9. 

w M' Alpine v. Coles, 1 C. & M. 795 ; 3Tyr. b71 ; 2 Dowl. 299. 

« Clay V. Stephenson, 2 Nev. & P. 189. 

o Muller v. Hartshorn, 3 B. & P. 556. 

P 6 G. 4, c. 50, 88. 23, 24 ; Hodinot v. Cox, 8 Fast,' 268 ; 
R. Hil. 2 W. 4, (63) ; Tayhr v. Thompson, 7 Bing. 403; 
1 Dowl. 218 ; 5 M. & P. 255. 

q R. H. 4 W. 4, and Schedule. 

r Pepper \\ H'haliey, 4 Ad. & £11. 90. 

• R. H. 4 W. 4, (18). 

t Pye V. Leigh, 2 W. Bla. 1065 ; Mounsey v. Watson, 7 B. 
& C. 683 ; Harrington v. Page, 2 Dowl. 164. 
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they change it. though the witnesses and parties live in 
JiOndon ;*^ unless a clear case of oppression can be made 
out ;▼ and where from the fact of the venue being laid 
in a cit^ or town which is a county of itself, and in which 
the assizes are in practice never held, the trial is ordered 
to be had in the next adjoining county at large ;^ or 
where in a local action, there is by a judge's order, a 
suggestion entered on the record for a trial in another 
county,^ than that where the venue is laid ; the extra 
costs occasioned thereby are always taxed as ** costs in 
the cause." 

[24. j Where the cause is made a r^/nait^^ «»ither at 
the sittings in, or after term, or at the assizes, the plaintiff 
is, if he ultimately succeeds in the action, and obtains 
the "general costs of the cause," entitled to the re- 
fresher fees, costs of witnesses, and of the attendances.^ 
The same rule holds where the cause is referred at a 
former trial, but ineffectually, and without any fault in 
the plaintiff.^ But they are not allowed where the jury 
sv^om at the former trial was discharged by the authority 
of the iudge.* 

[2b J Where the trial is put off at the instance of th« 
defendant, the ordinary condition imposed upon him is 
the payment of the costs of doing so, and of the appli- 
cation. These costs include refresher fees for counsel.^ 
If the client is responsible, the application is granted 
upon his undertaking to pay the costs when taxed, and 
wiiich is inserted in the rule or order ; but if he is irre- 
sponsible, the undertaking of the attorney is commonly 
given ; or a deposit to answer for the probable amount 

« Verc v. Moore, 3 Biiig. N. C. 261 ; 1 Scott Qi6', 5 Dowl. 
367. 

' David v; Lowndes, A Biog. N. C. 711. 

w 38G. .3,0.52,88.1,9. 

X 3 & 4 W. 4, c. 42, 8. 22 ; Briscoe v. Roberts, 3 Dowl. 
434 i Doe v. Harmer, 1 H. & W. 80 ; Bell v. Harrison, 1 Gale, 
S6U ; 4 Dowl. 181 ; 2 C. M. & R. 73.S. 

y Standen v. Hall, 1 Ld. Ken., 338 ; Sayer, 272 ; lAtrd 
Mioimtcharles v. York, Ibid, 341 ; Sparrow v. Tktmer, 2 VVilf. 
366 ; Harrison y. Bamett, 1 Dowl. 627. 

s Burchell v. Bellamy, 5 Burn 2693. 

• Sei'ley v. Powers, 3 Dowl. 372 ; I H. & W. 119 ; WaiU 
r Spurgin, 4 Dowl. 575. 

^ Bourne T. AOnchin, 1 Alcock & Napier^ 144 (Irish) . 
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of costs, is made. Even at this late stage of the proceed- 
ings, an order may be obtained by the defendant from a 
Judge for their being stayed on payment of the debt 
and the costs ; so also in an action of replevin, in which 
case, when made in favour of the plfdnttff,^ it |g on pay- 
ment of the value of the goods distrained, not exceeding 
the rent due and the costs. In such an event, the costs 
incurred by the plaintiff, or in replevin by the de- 
fendant, in passino^ and entering the record of ntsiprius, 
are peculiarly in the discretion of the taxing officer.*^ 

[26.] Generally speaking, in any case of difficulty, 
two counsel are and ought to be allowed for the plaintiff, 
and especially if a Queen's Counsel, or a counsel having 
precedence within the Bar, was employed for him ; as, 
except in a formd pauperis action,^ be must have a 
junior counsel with him to open the pleadings.^ In really 
important cases, an opinion upon the evidence requisite 
at the trial, and a consultation between the counsel, are 
allowed for in costs ;S and where a writ of trial is directed 
to, and heard before a Judge of a Court of Record « and 
in which counsel alone practise,^ as the Sheriff's Court 
of London, the ~ Palace Court, the Court of Passage at 
Liverpool, or other Court of Record, a brief for counsel 
and a fee to him of 1/. Is., and to his clerk of 2s. Gd. art 
allowed. 

[27.] At the trial of the cause, costs do not immedi- 
ately become a question, except where there arises a 
variance in the nisiprius record from the evidence ad- 
duced, and this whether written, or verbal only. In this 
event, the Judge may amend, and on such terms as he 
.thinks reasonable, as to costs and otherwise ;i if the va* 
nance is very slight^ and not material to the merits of 
the cause,^ and could not have prejudiced the defence, 
the amendment is without costs. The most important 
amendment which is here made, and affecting costs, ig 

e GingeU v. TumbuU, 3 Bing. N. C. 881 ; 5 Scott, 153. 

« Keen V. Smith, 5 Dowl. 286 ; 2 M. & W. 85. 

• James v. Harris^ 7 Car. & P. 257. 

f 2 Tidd's Practice. 

r Directions to Taxing Officers, March, 1834. 

^ Ibid. J 3 & 4 W. 4, c. 42, s. 23. 

k Freeman v. ArkhiUy 1 C. & P. 137; Hanbury v. Ella,Z 
Nev. & M. 438 ; Doe v. Errington, 3 Ner, ft M. 646 ; 1 A. & 
E. 758. » Hemming v. Pearry, 6 C. & P. 680. 
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when,™ upon a variance arising, the Judge directs the 
jury to find the facts speciai/t/.^ The doing so, in effect' 
raises a new and artificial issue upon the record, and 
which must be regarded as materially affecting costs, 
with reference to *• several issues." These regulations 
extend to a writ of trial.<> The following are instances 
well deserving of attention, with reference to the nature 
of the issue. I . Where the contract set out in two or 
more counts, id for two or more specific matters. Here, 
one proved for the plaintiff may be valid : and another 
so found, may be bad in law ; which causes a misjoin- 
der. To avoid this difficulty, he must take his verdict 
upon the valid part of his declaration only ;P and even a 
finding in favour of the plaintiff for more than his evi- 
dence entitled him to, is not desirable, for it may induce 
the defendant to move for a new trial. 2. Where there 
are several breaches upon a bond with a penalty, for the 
performance of covenants or conditions, and either as- 
signed or suggested under 8 & 9 Will. 3, c. 11, s. 8, the 
same remarks apply ; and therefore, in order to prevent 
a trial upon counts or breaches bad in law, the plaintiff 
should as early as possible after the error is discovered, 
enter under 3 & 4 W. 4, c. 42,<i a noiie prosequi thereto. 
3. In actions of torr, as in trespass de bonis asportatis, or 
trover, where different articles are inserted by name, 
each of them really creates an issue,' und even though 
the plea is only ** not guilty." 4. In case for slanderous 
words, where they are not actionable in themselves; ihc 
witnesses in support of the speakinsr of the words, and 
of the special damages as stated in the declaration to 

m 3&4 W. 4, C.42, 8. 24. 

n Guest v. Elwes, 5 Ad. & El. 1 18 ; 2 Nev. & P. 230 ; 2 H. 
& W. 34 ; Frankham v Earl of FalnioutA, 4 Nev. & M. 330 : 
2 Ad. & El. 452; 4 Dowl. 65. 

o Hill V. Salter, 2 Dowl. 380. 

P Reutledge v. Abbot, 3 Nev. & P. 560. 

q 8. 33 ; 1 .Saund. 207 ; IJertram v. Gordon, 6 Taunt. 444 ; 
2 Marsh. 144 ; Flemivg v. Lang ion, 1 Stra. .532; Duperoy v. 
Johnson, 7 T. R. 473 ; Bowden v. Home, 7 Bing, 716. 

r Co.r V. Thomasfm, I Dowl. 572 ; Knight v. Broum, lb. 730 ; 

Doe V. Webber, 1 H. & W. 10 ; 4 Nev. & M. 381 ; 2 Ad. & El. 

- 448 ; Doe v. Errington, 4 Dowl 602 ; 1 H. & W. 502 ; Dau- 

hut \, liivkman, 4 Dowl. 129; 1 Scott, 564; 1 Uodg. 75; 

^ennison v. Davison, 3 M. & W. 171^. 
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ba?e arisen therefrom, are alike material ; and each dis- 
tinct part of the declaration, whether as to the words, or 
the special damage, raises a distinct issue ;» and there- 
fore no more of either averments than can be proved 
by the evidence, should be alleged in the declaration.^ 
5. Where the action is brought by the husband alone, 
and for a special damage sustained by him in conse- 

3uence of an injury done to his wife,^ the consequential 
amage forms the very essence of the case ; and there- 
fore such parts of it as are alleged in the declaration, are 
proved by evidence, and a verdict found upon them, 
will be allowed in costs 6. Where an action *' on the 
case "^ is brought for any injury done under *' tlie Re- 
covery of Tenements' Act ;**^ and merely for an infor- 
mality in some proceeding under the warrant^ to obtain, 
and in obtaining possession by the express provisions^ 
of the statute, the only bsue is upon the special damage ; 
and if it is not proved' as laid, the defendant is to be en- 
titled to a verdict. In such a case, therefore, the plain- 
tiff must prove by evidence the facts set out in the narra- 
tive part of his declaration, and also some part of the 
special damage. 7* Where the declaration contains 
matter of inducement,^ the costs of proving it (unless 
put in issue by the plea, or material in proof, as, if in 
slander, the evidence is explanatory, and as to the plain- 
tiff's professional reputation.*) are not allowed in costs ; 
and it is necessary to remark, that in an action '' on 
promises '' f . e, upon a special assumpsity the general issue 
does not put in issue the facts which form the <' con- 
sideration " for the promise ;^ and in an action on the 

• tojteBY, De Tasiet, 3 B. & B. 292 ; 7 J. B. Moore, 120. 

t Surman v. ShiUito, 3 Burr. 1688; SavilU v. Jardme, 2 H. 
Bla. 531 i Browne v. Gibbons^ 1 Salk. 206 ; L Ld. Raym. 831 ; 
ColUer V. GaiUard, 2 W. Bla. 1062 ; GrenfeU v. Piersmt, I 
Dowl. 406 ; GoodkaUv. Efuell, 1 Gale, 147 ; 3 Dowl. 743. 

II Harbin v. Greeny Hob. 186 ; Norton v. Norton, 47 Edw, 3, 
9. pi. 5 ; j^non. I Sid, 346, pi. 11 ; I Lev. UO. 

V Comyn's Dig. vol. 1. 

w I & 2 Vict, c 74. 

X Ibid, 8. 1. 7 Ibid, 8. 6. 

4 II. H. 4 Wm. 4, Pleadings in particular actions. 

• jindrewt v. Thomtony 8 Bing. 431 ; 1 M. & Scott, 670. 

b De Pinna V. Pollhill, 8 C. & P. 78 ; Smith ▼. Panon»t lb, 
199 ; Baiikes v. Todd, 1 Per. and D. 138. 

. c. 
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case, the plea of the general issue'-i-iiot guilty*^merely 
denies the wrongful act as charged. 

[28.] There are four instances, in ivhidi eitliei' from 
the professional character of the plidntifT; the nattire of 
the deht ; or the state of the pleadings, thfe plaintifT is 
entitled to costs, however trivial the debt or damages 
may be ; and this even though there are legislative en- 
actments affecting or controlling the rights of others^ in 
general cases : 1 . Atfi attorney has a right to due iln the 
Court where he has been and remuns admitted as such,^ 
and though for the most trifling claim ;« foi* the bets Of 
parliament relating to Courts of Request do nOt» ex- 
cept by express words and which are ttbt usual, bind 
him. 2. The balance Of Hn account originally e^to^edlng 
t^e amount for which the Court of Bequests has juris- 
diction,^ is not, unless by express enactment, vrithin 
ks jurisdiction.ir 3. Where the freehold in, or possession 
of land, was at any time,^ or remains directly in issue 
upon the pleadings, any damages, thoifgh under 40*., 
will carry full costs. Thus where a right to take water 
from a well by reason of the occupation of a dwelling- 
house, and for its more convenient occupation is alleged ; 
an issue traversing the right ** to thelise of the well,"^ is an 
issue as to an "interest in land.^^ The rule is the same 
where the plea denies the possession.^ 4. Where to a decla- 
ration in trespass, the plea justifies the battery, e, g. *' as 
to assaulting, seizing,^ laying hold of, and imjirisonlng/' 

c Wright V. Lainson, 2 M. & W. 739 ; 6 Dowl. 146 $ Lewu 
V. j^lcotky 3 M. & W. 188 ; 1 H. & W. 17 ; 6 Dowl. 389. 

<i Johnson v. Bray, 2 B. & B. 698 $ 5 Moore, 622 ; Board v. 
Parker, 7 East, 46 ; Dyer v. Levi, 1 H. & W. 640 ; 4 DoM. 
630 ; fFHgrhe y, Skhmer, I Gale, 878 ; 4 Dowl. 745. 

• Lewis V. Ker, 5 Dowl. 447 ; 2 M. & W. 2^ ; PHar v. 
SntUA, 6 Dowl. 299 ; 1 W. W. ft H. 65. 

f Porter v. Philpot^ 14 East, 344 ; J^ilJUfiJMH v. Nthrtoh^ 5 
Dowl. 74. 

K Greeny. Boulioii,4 B. N.C^OiB ; 6 iWl. 434 ; 5 8o6l!t,*746. 

^ Thonuu V. Dttvis^ 3 Nev. & P. 567 ; 8 Ad. & '&. 698. 

1 Tyler v. Bennett, 5 Ad. & £11. 377. 

k R. H. 4 Wm. 4, (IVe^pass). Littlewoody. WUkhOim. 9 
Price, 314 % 2 Biag. N. C. 106 ; PwneU v. YoUfi^, 3 M. iflk W. 
288; 6 Dowl. 347 ; 1 H. & W. 2'2 ; Pn^ v. IXoberis, 6 Dowl. 
561 ; 3 M. ft W. 456. 

1 Bowlings V. Till, 3 Mv ft W. 28 ; 6 Do#l. 159 ; hoke v. 
Dawe, 5 Nev« ft M. 230 ; 1 H. ft W. 311. 
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£i29.3 TIm coBit of ft special jnrv "> struck at the in- 
staDoe of the plaintiff, are allowed, where he obtains a 
verdict; provided^ the judge who tries the cause, inime- 
diately afterwards, and «ii the back orf the nisi priui re- 
cord, certfftes that it was '* a cause proper to be so 
tried i** and this is usudly done in libel cases, where 
there is « plea of jnslifteation.* These costs are not 
iisusily viewed as '* cosies ^ (Jie cause ;*' and therefore will 
not be indttded in an «g<reenieiit for " an costs f*9 as 
Aej eo^it to lie mcfnfioned by name. The costs of a 
good jttry (somefiaiies used on a writ of inquiry) are al- 
k>wed on taxation.! Where the special jury are struck 
and summoned at the iustance of the defendant, the 
plaintitf is, if he succeeds upon the trial, entitled to his 
extra costs occaiftioned tbere{^.« 

[30.] In the three following cases the plaintiff recover- 
ing Jess than 408, damages, does not recover more than 
the same amount of costs ; unlese there is a certificate 

framed in his favor by the Jodge who tries the cause. 
. In trespass to Iffnd" or a dwetting^house, where the 
freehold or possession is not directly in issue,^ e, g, as 
upon pleading (since the New Rules as to pleading) not 
guilty ;'* leave and licence ;▼ entry to distrain for rent ;^ a 
special plea not going to the possession ;^ or not putting 

" Waggett y, Shaw, 3 Campb. 316 ; Orme v. Croc^ord, 1 
C. & P. 537. • 6 G. 4, c. 50, ss. 30, 36. 

• Roberts v. Brown, 6 C. & P. 757. 
P Billv. Tktinihifrp, 2 Dowl. 518. 

q R. H. 2 W. 4, (101) ; Price v. mmami, 5 Dowl. 160. 
r Jonetv, Tobin, 4 Bing. N.C. 123; 5 Scott, 440^ 6 Oowl. 251, 

• 22 and 23 Car. 2, c. 9, s, 136 ; Cieg^ v. AUtsfneux, 2 
Oongl. 780:; CockeriU y; uiUmmn, HuUock on €ost8, 7^; 
Ihe y. I>a9i€9, 6 T. R. 593 ; .1 Bsp. 358 ; Stead y. GanAk^ 
7 East, 325 ; 3 Smith, 246; FUiU y. Hill, 11 East, 184. 

t Adlin V. Gfimtwe^^ € T. R. 9BX \ Greginnf v. Ormend, 
4 Taunt. 98 ; Tkmnaa v. Damu, 8 Ad. & £1. 598 ; 3 N. & P. 567. 

■ Pumidly,.Ytw^,ZU..A. W. 288; 6 Dowl.3l7 ; 1 H. 
& W. 2^ ; Smith v. Bdmmnds, 4 Dowl. 621 ; Hvghei v. Hughes^, 
1 Gale, 302 ; 4 Dowl. 532 ; ReiHck v. Coltrick, 4 M. & W. 
527 ; 7 Dowl. 201. 

V RedHdge y, Paimer,2 H« Bli« 2.; Peddd y* Kidder, 7 
T. R. 659. 

w j}oe y. Davis, 6 T. R. 593. 

X Dunnage y, Kemble, 5 Dowl, 478. 

c 2 
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U in issue.T or not ^ailty in an action for the mesne proits.' 
But he obtains full costs if the Judge trying the cause^ 
qertifies, at any time before the costs are taxed, and under 
his hand,^ on the back of the nisi prius record, that the 
freehold or title was chiefly in question ;^ as where the 
defendant claimed title when he committed the tre9pa8s. 
Full costs are tdso allowed in trespass to land, where the 
Judge certifies that the trespass was '* wilful and mali- 
cious ;"^ but this is not usually done, as to an act in the. 
exercise of a bond fide disputed right ;<^ nor unless a 
previous notice not to trespass was given to the defendant;^ 
or the case is of an aggravated character. This certificate 
may be given at anv time before costs are taxed.' The 
same law holds, where the defendant committing th'' 
trespass to land was an inferior tradesman,ff apprentice,^ . 
or other dissolute person,^ and so described in the 
declaration,i hawking, hunting, fishing or. fowling. In 
the plaintiff's land ; and such fact is proved at the trial, 
and certified on the nisi prius record by the Judged 
2. In trespass,! for an *' assault and battery,'*°^ where 

/ Patrick V. Colerick, 4 M. and W. 527 ; 7 Dowl. 201. 

* Doe T. Davis, 6 T. R. 593. 

* 22 & 23 Car. 2, c. 9, s. 136 ; Johnson v. Stanton, % B. and 
C. 621 ; 4 D. and R. 156 ; Swingkkurst v. Altham^ 3 T. Ri 
136 ; Awm,, i Chit. 185 ; Wcard v, MaUinder, 5 East, 489 ; 2 
Smith, 63. 

b Johnson v. Stanton, 2 B. and C. 621 ; 4 D. and R. 156 ; 
Hamber v. East, Peake's Add. Cas. 236. 

« 8 & 9 W. 3, c. 11, 8.4 ; Tipping v. Coot, 1 Seiw. Nt. Pri. 
41, n. ; Anon, Woodf. L. andT. 549 ; Lyttleton v. Cross, 4 B. 
and C. 117 ; 6 D. and R. 81. 

^ Good V. Waikins, 3 East, 495. 

* Reynold v. Edwards, 6 T. R. 11 ; Swkmerton v. Jervis, 3 
East, 497, n.; lUtdge v. Bond, Ibid; Beavan v. ReynolA, 
Peake's Add. Cases, 217 ; Goodr, Watkhu, 3 East, 495. 

f Ford V. Parr, 2 Wils. 21 ; WooUey v. WhUby, 2 B. and C. 
580 ; 4 D. and R. 147 ; Stpimntrton v. JervU, 2 Ttdd's Pr. 
1004 ; 3 East, 497, n. ; Orundry v. Sturt, 1 T. R. 636 ; Harper 
V. Carr, 7 T. R. 448. > 4 & 5 W. & M., c. 23, s. 10. 

^ Buxtone v. Mingay, 2 Wils. 70. 

1 PelUmt T. Roll, 2 W. Bla. 900. 

i Dickenson v. Pearson, Hullock on Costs, 93. 

k 4 & 5 W. 3, c. 23, s. 10 ; PeUant v. RoU, 2 W. BU. 900. 

i PatHck V. Colerick, 4 M. and W. 527 $ 7 Dowl. 201. 

B 22 & 23 Car. 2, c. 9, s. 136. 
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the bAttery is not justified upon the pleadings ;^ if the 
Judge who tries the cause does not certify under his 
h&ndi, on tbe back of the nUi prims record, that an '' as- 
sault and battery was sufficiently proved ;'' less than 40tf. 
{lamages witi not carry full costs. 3. Where an action 
IS brovgiit under the ''Recovery of Tenements Act/'o 
for a special damage,P and the damages found by ihe 
jury do not exceed 5/. ; full costs are only allowed, pro- 
vided the Judge certify that ''full costs ought to be 
allowed.** 

[31.] In an action brought upon a judgment given 
for the pldntii in the former action,^ there are not any 
costs;' unless the^ are ordered by a jndge,B or by the 
Court ; and they will not be awarded where the defendant 
Wfis superseded out of custody bv reason of the plaintiff *s 
laches ; even althoujifh the defendant has by sham pleadings 
created expence and delay .t In an action for any matter 
done under the act, as to malicious injuries to property ;^ 
and though the plaintiff recovers damages, yet he is 
not entitled to any costs, unless the Jfidge trying the 
cause, certifies his approbation of the action and of the 
ver<tict obtained thereupon V and in actions brought for 
a seizure under the laws as to the customs,^ there are not 
any costs, if the judge certilies that there was a probable 
cause for the seizure ;' but this provision does not apply 
to injuries accompanying the setzure.7 So in an action 
for words slanderous in themselves,^ or by reference to a 
trade^^or profession,^ if the damages are under AQs, there 

B Lockwoodv* Stitnnardf 5 T. R. 482 ; DaubAey r. Cooper^ 
10 B. nd C. 830 ; 5 M. and R. 325 ; Briggsv. Bogrim, 2 Bing. 
333 'y Purcell v. HaU, 3 Nev. and P. 564 ; 8 Ad. and El. C02. 

o 1 & 2 Vict. c. 74. P 8. 6. 

q 43 G^3, c. 46, S. 4. r Bennet v. {feale, 14 East, 343. 

< Jones V. Lake, 8 C. and P. 395. 

t HaU V. Pierce, 5 Dowl. 603. 

n 7 &8 6.4, e, 30. y s. 41. 

w 19 6. 2, c. 34, s. 16 ; 23 G. 3, c. 70, s. 29 ; 26 G. 3, 
c. 40, 8. 31. 

X Sullivan v. Montague, I Dougl. 106. 

r Baldwin v. Tankard, 1 H. Bla. 28 ; Laugher v. BreJUt, 
5 B. and A. 762 ; 1 D. and R. 417. 

z 21 Jac. 1, c. 16, s. 6; ^tcrmon v. SHelleto, 3 Burr. 1688. 

• OoodaU V. En»eU, 2 G. M. and R. 249 $ 3 Dowl. 743 ; 1 
Gale, 147 ; Hatfordr, Smith, 4 East, 567. 

b Turner v. Morton, Willcs, 438 ; GrenfeU v. Pimon, l 
Dowl. 406* 
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it only th« same amottnt »f costs. And mdebt by thepsr- 
8011, rector, vicar, or lessee of dihe*, great ^rsiBall, (aacl 
being predial,^) for not settiafif thea» o«t ; in ease tbe 
jttcy find, or aficer a demurrer and a writ of inqudrf 
tbercony the single value is foand at more than ^. 13#. 4m.^ 
there are not any eoats ^ but if they are found at 6^. l^ 4fi. 
or less,* theie are fnll costs. 

j]32;] In aetions for any d»bt or sum €ffrtaio,,«'(and not 
being for nnliquidtted damage8,f) where the anoont 
founS by the jury at the trial, or recovered in the aellon^K 
does not exceed 201. ^ the eosts are laaced €mi a ledneed 
scale, and termed the second scale of costs ;i onkss tlvs 
Judge who tries the caused certifies before ^ taxatioa, 
that it was a proper eaose to be tried before him $ and he 
ought to de> so in an action upon a bnildinr contract^ 
wk^re t^ testimony is conflict! ng.i> The Jadge may 
exerdse this power,^ tbongh the verdict ^vns taken subl 
jefst to an award ;» or the eertifieate of tlie JVf aster,® or 
other person. Bnt if tbe Judge dies before the arbitra» 
tor's cerHficate is made known to him, the Coart has not 
any power to make an €»rder for full eosts .<» And where 
in an action by a patentee for the infringement oi his 

Sitent,]^ be obtains a verdict; and Uie Judge certifies that 
8 validity came into <|ae8tion upon the trial^heis entitled 
to treble eosts. 

[33.] There are three instances m which, in respect 
of the pleadings, and ako of the evidence, a certificate 
Irom ti^e Judge who tries the cause, is necessary witli a 

8 & 9 W. 3, e. II, B,S ; Bamardr.MiiM, I H. Bia. 1S7 ^ 
BaU V. JUodgetts^ I Bing. 182 ; 7 <r. B. Moore, 602. 

<* Pedkyv.Frmnpt<my 2 Chit. IM. 

* 3 & 4 W. 4 c. 42 8. 17. 

* Croft V. mii», 3 Bing. N. C. 975 ; $ Dowl. 73. 
K Cook y, Htmt, 7 I>owL397. 

k Savage T. lApseontef 5 Dowl. 3d5. 

* Directions to Taxing Ofl&cers, March, 1834. 

i JVoAm v. Frastr, 3 Dowf . 339 ; SSoutAuMU r. Bird, 7 DOwL 
557. 

^ Ivey v. Yotmgf 5 Dowl. 450. 

1 Broggrefy.Hawke, 3 Bing. K. C. g8<^. 

m WaUen r. Smithy 3 M. and W. 136 ; 6 Dowl. 103 ; 5 M« 
and W. 1^9 ; 7 DowL 394 ; HuUon v. Latter, Exch. 1838,^ MSw 
a Attley y. Joy, 1 P. and D. 460 ; 3 Dowi. 339 ; Hoflbr v. 
5mtM, 7 Dowl. 394 ; Soutkwark v. Bird, Uid b57. 
; ,- Parker v. Serle, 6 Dowl. 334 ; I H. and W. 4. 

p 5 &.6 W. 4, c. 83, 8. 3 i Loicke v. Hague, 7 Do«L 49&. 
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new %9 the costs tberqoL ), Wh/ere^ the plaintidT sues as 
sm asajgnee of a baakjrupt.^ t^nd there ace pleas by the 
4efeii4ant^ puttpog it io i«»sue, aud also a notice from the 
4^eodfmt rojr the plaintiff tq prove th$ petitioniajs^ cre- 
d^r'a debt, the trndio^ and the act of bankruptcy, or 
either of them i io such a case, upon a verdict fur him, 
Clie certificate of the judge who trie^ the cause as to the 
proof having beea made, entitles him tq the costs as to 
such proof, and they are added to the '* genera) costs of 
the eaua?." So Habere the defendant obtains a verdict i 
the plaintiff,, where there is such a certificate, is entitled 
to costs />r<» raid as to this limited proof ; but be is not 
so where he becomes nonsuited.' 2. Although the plain- 
tiff fails at the Uia), he is nevertheless entitled to his costs 
of proving the documents contained in the notice to 
admit, and pursuant to the Judge's order ; provided the 
Judge certifies that they '* were proved at the trial to his 
satisfaction."' 3. Where particular coimts^ are objected 
to by the defendant as being for one same identical cause 
of action, and are specially allowed by a judge, but 
subject to costs; unless the judge who tries the cause 
certifies that upon each of them a bond fide separate 
ground of complaint or claim has b^en established by 
evidence. 

[34.] In an action by an executor or administrator, 
upon a cause of action arising wholly^ to the testator or 
intestate ; the executor or administrator is, if he fails in 
the action, liable to costs ;^ unless the Court or any^ 
Judge make an order to the contrary. This is, however, 
only done^y where the defendant has by some act of his 

t 6 G. 4, c. ^6, s, 90 ; il/oon y. Raphael^ 1 Uodg^ 289 ; 2 
Scott. 481» ; 2 BiDg. N. C. 310 ; 7 C. and P. 1 15. 

r Aikiru V. Seward, 1 B. and B. 275 i 3 Moore, 601. 

• K. H. 4 W. 4, (30) ; Smith v. Bird, I Uodg. 96 ; 3 Dowl. 
641 ; Tytmy, BMinf^eu, 3 Dowl. 810. 

t R. H. 4 W. 4, (5, 6, 7) ; Lawrence v. Stevens, 1 Gale, 
164 ; 3 Dowl. 777 ; Doe v. Hoe, 4 Dowl. 222 ; Jenkins v. Tre- 
l<w, Ibitf. 690 ; Thamtw r. Whitehead, Ibid, 7\7 -, Roy v. 
Bristow, 5 Dowl. 452 ; CholmondeUy y. Paine, 5 Dowl. 638. 

▼ Cooke v. Lucas, 2 East, 398 ; Barnard v. Higdon, 3 B. and 
A. 213 J Spence v. Albert, I H. and W. 7 ; 4 Ney. and M. 
583 i AshtonrV, Pointer, 1 Gale, 57 ; 3 Dowl. 465 ; 3 Tyr. 322. 

«r 3 & 4 W. 4, c. 42, s. 3i. « I Vict. c. 45, 

Y Lymmt ▼. Barrow, 4 M. and Scott, 463 ; 10 Bing. 563 ; 
2 Dowl. 807 ; Farley v. Briant^ 3 Ad. and EL 839. 
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own misled the executor or administrator ; and not where 
the real defence is by plea put upon the record.^ and the 
action is nevertheless proceeded with. The above pro- 
\nsion also applies to an action of trespass, or on the 
case ; and brought by an executor or admmistrator under 
3 & 4 W. 4, c. 429<^ for a tort to the real estate in the 
life-time of the testator or intestate. In an action 
brought under the ** Recovery of Tenements Act "^ by 
the tenant against the landlord, or his agent ; the former, 
even though he succeeds at the trial ; must, in order to 
prevent the bond being put in suit against him and hi:^ 
dureties, apply to the judge who tries the cause, for an 
indorsement to be made upon the ntsiprius record^ that 
the condition of the bond has been fulfilled.^ 

[36.]. Where two or more defendants are sued in an 
action ex delicto^ as in case, or trespass, and one or more 
of the greater number of them are acquitted, they will 
be entitled to costs; unless the judge who tries the cause 
certifies that there was a reasonable ground for making 
him or them defendants.<i But where, as under the 
Metropolitan Police Act,« costs are unrestrictedly given 
to an acquitted co-defendant, the Judge cannot exercise 
this power ;' and the same rule applies? as to the Bir- 
mingham Paving Act.^ 

[36.] Upon material issues being raised and sent 
down for trial, the judge ought not to discharge the 
jury as to any of them,^ but he should direct a specific 
finding upon each ; and he has power, at any time to 
direct an entry of the verdict to be made, according to 
the plain intention of the jury :i and where a verdict is 

» Godson V. Freeman^ 2 C. M. and R. 585 ; 1 T^r. and G. 
35 ; 4 Dowl. 543 ; 1 Gale 329 ; Farley v. Bryant, 1 H. and 
W. 776 I Sotahgate v, Crowley, 1 Bing. 519 , 1 Scott, 374. 

• 8. 12. b 1 & 2 Vict. c. 74. c g. 4. 

d 3 & 4 W. 4, c. 42, s. 32 ; Aaron v. AlesantUr^ 3 Gampb. ' 
35 ; Fumeaux v. Fotherby, 4 Campb. 136. 

"> 10 G. 4, c. 44, s. 41. 

f Humpheryy, WoodHouse, 1 Scott, 395 ; 1 Bing.N. C.506 ; 
3 Dowl. 416; 1 Hodg. 64. 

g HaU V. Smithy 2 Biog. 267 ; 9 J. B. Moore, 226. 

J» 52 G. 3, c. 93. 

^ Rex V. Johnson, 5 Ad. & El. 448 ; 1 Bligh. N. S. 552 ; 
Fallaxwe v. Adams, 2 Dowl. 118. 

J Err^t V. Brown, 4 Bing. N. C. 162 i 5 Scott. 491 ; At- 
*' ton V. StocAdale, 16 Leg. Ob. 30. 
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taken^ subject to a certificate or avrardy the latter must 
contain an express finding as to each issued 

[37.] Where the plaintiff in an action of tort obtains 
a verdict against any one of several co-defendants, he is 
entitled to retain it, and have judgment thereon against 
such defendant ; and there are five cases in actions ex 
cwUraetu where a similar rule prevails, 1. Where, after 
the remedy by action is barred by the Statute of Limita- 
^ons, 2\ Jac. 1, c. 16, s. 3, an acknowledgment in 
writing^ is given by a co-defendant, but not by the 
other or others."^ 2. If a co-defendant sets up in de- 
fence, and bv special plea, a matter of subsequent and 
personal discbarge for himself;^ as a certificate in bank- 
niptcy,o or a discharge under the act for the relief of 
Insolvent Debtors.? 3. Where after a plea in abatements 
in an action for the non-joinder of another co-contractor, 
there is a second action, and all the parties named 
in the plea in abatement are joined as defendants ; if a 
verdict is found in favour of the plaintifif against those 
defendants only who were made deifendants in the former 
action ; the verdict will stand as to these latter parties ; 
and those found by the verdict not to be liable, will be, 
entitled to their costs.' In such a case the plaintiff will, 
in the first instance, have to pay these costs; and he 
then has a remedy for the amount over against the de- 
fendants, as to whom a verdict passed in his favour ; and 
they are taxed as part of his general costs in the cause. 
4. Where after a judgment in outlawry, or of waiver 
afi^inst one joint-contractor and co-defendant, the plain- 
tiff obtdns judgment against another such \^ so also where 
a plaintiff sues several executors, administrators, heird, or 

k GUbume v. Hart, 5 M. & W. dO ; 7 Dowl. 402, 

1 9G. 4, C.14, 8. 1. 

» Afc Culloch V. Dawes, 9 D. & R. 40, 

n N6k€ y. Ingham, 1 WUs. 89 ; jffwiUe v. Wood, 2 M. & S. 
23 ; A/oravia v. ffunter, 2M\ & S. 444 ; 2 Rose, 264. 

«> 6 G. 4, c. 16, s. 126; Noke v. Ingham, (in Error), 1 
Wils. 89 ; Harewood r. Matthews, 2 Tidd's Pr. 1018 ; Booth 
Yi Middkcoat, 6 Biog. 445 ; 4 M. & P. 182. 

p 1 &i Vicl. c.lIO. 

X 3 & 4 W. 4, c. 42, 8. 10, r Ibid, 

* Haigh y^'qonway, 15 East. 1 ; Gent v. 4bhott, 2 J. 9 
Rloore, 87. ' 

C6 
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devhe^i^ Aid one of them denies ftdmiQistration^ or the 
fact of havitt); Msets^ or pleads piene odminisirmHi or 
plene administravU pneier^ and ujmk sueli pleadtDgf this 
defeadant obtains a verdict or jud^tneot. $. So* akd* 
where a co-defendant hM sufiered judgment to pass by* 
default aj^alaet bimsdif, and a)oint contract is profed.* 

[38 J In ejectment, if rbe nominai ptalntifT is noi^ 
suited at the trial becauee the defendant does out appear 
there, and confess ** lease, entry, and ouster t*' this fact 
s certified hy the Jud^e Oft the nm prim record ; and 
^pon this entry the lessor of the plaintiff is entitled, 
ander the consent ntle, to his costs^^ 

[39.] Upon a feigned issoe tried by order of the Cotttt 
or a Jud|ife,^ as under the Interpleader Act ;> and whether 
it is made upon tiie application of the orijcriaai defend 
dant,7 or of the sheriff 9* the ^aintiff succeedinf|r therein 
is entitled to his eostB,^ and which include any costs paid 
to the original defendant.^ 

[40.] Though the defendant in a& actkm is an infant, 
the plaintitf ImiSi if be succeeds> his costs against the 
infant ;^ and the rule is the same whetlier the defence was 
IB fonn made by a guardian admitted as siich> a« the h»« 
acsnce of the defendant,^ or tyy a nominal gaardiani ais 
John Doc, and admitted ns such at the prayer of the 
plaintiff ;o and where in efectment the leas«r oi the 
plaintiff obtains a ferdict, he has his costs against the 
defendant on the record ; and including those ineuned hy 

t 1 Saund. 207 a ; Hemloe*s case, 9 ttep. 36 b ; Brooks v^ 
Stroud, 7 Mod. 39 ; I Salk. 3 ; Velv. 130 ; 2 Saund. 213. 

n Morgan ▼. Edwards, 6 Taunt. 398. 

^ Doe dem. Maaquis 0/ Westminster ▼. Suffield, 5 Dowl. 660 ; 
Doe dem. Davis v. Roe, 1 B. and C. 118. 

w Herbert y. wninants&Hf 1 Wils. 324 ; Lord, tttzwittiam r. 
Maxwell, 7 Taunt. 31. 

X 1 & 2 W. 4, c. 58. y S. 1. 

s 8. 6 ; and 1 & 2 Vict c. 45, s. 2. 

* Bowen ▼. Bramdge, 2 Dowl. 213; Mitttkews r. Sims, 5 
Dowl. 234. 
/» Brown t, Bramidge, t Dowl. 213. 

c D^fHes y. Daws, 1 Bing. N. C. 692; 1 Hodg. 103 ; 3 
Dowl. 629 ; 1 Scott, 594. 

d Co. Litt 135 6 ; Mamelly. Pichnore, 2 Esp.473» 

« Stone r. AtwoU, 2 Stra. 1076 ; Ohdman r. Bs/eMon, 
Barnes, 418. 
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him in the former proceeding Mainsi the casual ejector, 
Riehard Roe :^ ana the same nile holds where the land* 
lord alone defends, and judgment is therefore signed 
agidnst the casual ejector, but with a stay of execution. s: 
[41.} Speciid hail sued upon their recognizance, and 
whether by an action of debt, or writ of scire /aeias,^ are 
liaMe for the costs therein, and also to the costs of the 
former proeeedtnga agunst the principal ; but not ex- 
ceeding, with die sum named in the judge's order to hold 
to bail,^ the amount of their recognizance J Bati in error 
are liable for the debt recovered upon the judgment in 
the Court below, and for the damages and costs awarded 
there, tmd also to interest thereon at 4 per cent.,^^ up to 
the time of entering into the recognizance ;^ this rule 
also holds in all cases where the proceedings in the 
Court of Error are determined on an affirmance,™ a dis- 
eontiauiince,*. or a mn pros.^ The two sureties in a re- 
cognizance given for the defendant, upon a removal of a 
cause before judgment from an inferior Court, where 
the cause of action does not amount to 20/.,p are, upon 
judgment passing agunst the plaintiff (in error), liable to 
the debt and costs recovered therein ; and also inclu* 
dii^ those of and occasioned by such removal ;4 and 
further, to interest at 4 per cent, on the judgment, and 
to the costs againat themselves.' But if the suit was re- 

' Tidd's Appendix, tit, Consent-Rule. 

s 11 G.2, c. 19. s. 1.3. 

^ 3 & 4 W. 4, c. 42, 8. 34 ; Brewster v. Afenks, 2 Dotvl. 
61s ; Davie v. Norton, 1 Bing. 133 ; 7 Moore, 499. 

1 1 4l 2 Vict. c. 110, 8. 3. 

J R.H. 2W.4, (21). 

k 1 & 2 Vict, c 110, g. 17. 

1 2 Saund. 100, 101, 102. « 3 Jac. i, c. 8. 

> Pym y, Warren^ 1 Barnes, 169. 

o Dickgnnn v. HeeeUhut, 2 M. and S. 210. 

p 7 & 8 6. 4, c. 71, s. 6 ; 19 G. 3, c. 70, s. 6 ; Mlenbo- 
rough V. Hardly 2 B. and C. 802 ; 4 D. & R. 362 ; Brtaly v. 
Veerea, 5 Dowl. 416 $ Fmrni^ r.Swami, 10 B. and C. 458 ; Lee 
V. Goodlad, 4 D. and R. 350. 

4 Pa/nur T. ForayAr 4 B. and C. 401 ; 6 D. ^ R. 497 ; 
Jameson v. Sekmuwmr, 1 DowL 175 ; Dod v. Orani^ 1 H. & 
W. 711 ; Nichols v. Tncher, T. Jonee, 188. 

' AnmL, 8 Mod. 336 ; WUd v. Hardhw, lb, 282 ; 2 Saund. 
61. 
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moved after jadgm^ni, by writ of error;* tbe bail thtrem 
are liable to the debt, damages, and costs, reeerered 
against their principal, to interest thereon at 4 per eent.,^ 
and further, to " all costs and danrages^'^ to be award^ 
for the same delaying of execution, and of the proceed- 
ings against themselves. The sureties in a recognizance 
given previously to a motion as to a new trial of a cause 
tried in the Common Pleas at Lancaster,^ and made in 
one of the three Superior Courts of Law at West- 
minster ;^ are liaUe if the application is not prosecuted, 
or upon its being refused,^ to the debt, damages, and 
costs adjudged, or to be adjudged, in consequence of 
the verdict or nonsuit ; and to ail costs and damages to 
be awarded for the delaying of execution thereon ; and 
further, to those of the proceedings against themselves. 
[42.] The next material point for consideration, i» 
where an executor or administrator^ is sued upon a con- 
tract for a wrong done^ by his testator or intestate^; in 
such a case, if the defendant pleads a false^ plea, or if 
he sets up in a plea a fact necessarily within his own 
knowledge ; as a release to, or a payment by himself, 
and he fails thereon ; the costs are out of his own estate ; 
but in other instances they are payable out of the assets 
of the deceased, if there are any such ; and if not> then 
out of the private estate of the defendant.^ Upon jud|i[- 
ment of assets quando acciderint, the costs are de bonis 
testatoris :^ and the law is the same where . the heir or 
devisee is sued upon a bond or covenant of the ancestor, 
and in express terms, binding his heirs ;^ in this case, 
when the defendant pleads a false^ plea, or if he does 
not confess assets descended,' or if there is judgment 

» 19 G. 3, c. 70, 8. 5. » 1 & 2 Vict. c. 110, s. 17. 

u Bowtoh y, NickoUt, Cro. Car. 401. 

» 4 & 6 W. 4, c. 62. '^ 8. 26 x g. 27. 

y Lttcy V. Walrond, 3 Bing. N. C. 841 ; 5 Scott, 46 ; Smith 
T. Day J 2 M. and W. 684. 

« 3&4W. 4,0.42,8. 2. 

« 1 Saund. S36 ; Burroughs v. Stevent, 5 Taunt. 554 ; 
1 Marsh, 211. 

b Howard r, Jemmet, 3 Burr. 1368 ; 1 W. Bla. 400 ; Mar- 
shall V. Wilder y 9 B. and C. 655 ; 4 M. and R. 607. 

c ^9um., 1 Chitty, 629 n. 

d 11 G. 4, andl W. 4, c. 47. e /j,dt 

f 88. 3, 6. 
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against bim upon a deinurrer,^ or by nihil dicitfi or if be 
pleads riensper descent ;^ and there is a replication of 
" assets at the time of the writ sued out ;"3 the jury who 
try the cause,!' are to inquire the " value of real ana legal 
assets descended ;"i and the debt, damages, and costs 
are to stand as against the value so found, and even 
against the lands themselves ; if they have not been, 
before the action was commenced, bond fide aliened;™ 
and if they have been so, then the debt, damages, and 
costs, are chargeable against the defendant personally .^^ 

[43.] Under a provision in an act of parliament, 
awarding to a defendant double or treble damages, 
double or treble costs follow ; and in such a case, and 
also when double or treble costs are expressly given, a 
right to them accrues upon the finding of the verdict 
for him, or upon a nonsuit being had.^ They are cal- 
culated only on the part of the pleadings to which the 
act refers.? 

[44.] When the trial has taken place before a judge ; 
he can, before^ the end of the sittings, or assizes, certify 
for immediate execution, or for execution to go upon a 
day, specified in his certificate :^ and in ejectment, he 
can certify for a writ of possession, to issue immedi- 
ately ;s in the latter case the costs are not taxed until 
the next term,^ but in the former they are, after the 
rule for judgment is out,^ taxed at once.^ If the cause 

ff 11 G. 4, & 1 W. 4, c. 47, 8. 7. >» C. B. 1 F. 30. 

1 PI. Com. 440 a. J Ast. Ent. 240 $ Bro. R. 195. 

^ ./C^y V. Barrow^ 10 Mod. 18. 

1 2 Rol. 70, 1. 40 ; Hemungkam*s case, Dyer, 344 6. 

» 11 G. 4, and 1 W. 4,c. 47. 

" R. Jones, 87, 1 & 2 Vict. c. 110, as. 11, 16, 19, 20. 

Titbits V. Yorke, 4 Ad. and £11. 134 ; Buckle v, Heues, 4 
B. and C. 154 ; 6 D. and R. 1 ; 1 Chit. 137, 141 (a.) ; Penny 
r. Slade, 5 Bing. N. C. 469 ; 7 Scott, 484 ; 7 Dowl. 440. 

9 Wilson V. River Dim Company, 7 Dowl. 369 ; 5 M. & W. 89. 

1 1 W. 4, c. 7, 8. 2 ; Altsap v. Smith, 7 C. and P. 708. 

' Baddley y, Oliver, 1 C. and M. 219; 1 Dowl. 598; 3 
Tvr 14 5 

• 11 G. 4, and 1 W. 4, c. 70, s. 38 ; 1 W. 4, c. 7, s. 5. 

* 2. T. R. 780, note ; Doe v. Copeland; 2. T. R. 779 ; Doe 
V. Roe, 1 B. and C. 118. 

« The Governors of the Poor of Exeter V. lAvell, 7 Dowl. 624; 
▼ R. H. 2 W. 4, ^67). 
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(being' in the Queen^s Bench) comes over from the last 
MttiD{|f8 in the term and with judgment of the term, pro- 
vided the jadge thinks it fit;« the costs are taxed at 
onee, and mihont any formal certificate beingf made hy 
thejndge; and in sueh a case, a new trial cannot be 
moved for, or writ of error brought.^ When in a cause 
a nrii of in<iniry of damages is heard before the Sheriff; 
and either in ordinary eases,"^ or upon breaches suggested 
under 8 & 9 W. 3, c. II ,-' or there is a writ of trial under 
3 & 4 W. 4, c. 42 :r in tliese cases, unless the officer who 
presides at the inqniry or trial certifies under his 
hand on the back of the writ for a stay of proceedings,* 
or unless such a stay is ordered by a judge, or unless 
sueh officer retains the writ, for the purpose of proceed- 
ings being in the meantime stayed ; judgment is signed,^ 
and costs may be taxed forthwith.<^ But if proceedings 
are not stayed by either of the above means, the party, 
against whom the verdict has passed, or nonsuit has been 
had, ought immediately to apply to a judge at chambers, 
to make an order for a stay of the proceedings until the 
fifth day of the next term, and state the grounds of his 
application .<! Yf the application is refused, or only granted 
upon terms, with which the applicant either cannot, or 
will not comply, he ought immediately to serve a written 
notice, directed to the opposite party, and to his attorney, 
upon the latter, of his intention to apply to the Court at 
the beginning of the next term, to grant the subject-matter 
of his application to the j:udge, and requirios^ them not 
to take any proceedinga in the meantime, n, however, 
proceedings are taken in the meanwhile, and thoi^h 
they are sounder ajudge'a certificate ^ for immei^te or 
speedy execution ; such a course wilt not prevent the 
application being made to the Court in the next tern/ 

« SioHdr, Warren i 2. Kev. and P. 97 ; 6. Dowl. 21. 

* Tke King v. CariuU, 2 B. & Ad. 971. 
^ I W. 4,0.7,8,1. 

X 8. 8, & 3 & 4 W. 4, c. 42. s. 16. T ss. 17, 18. 

X Joknton V. Beak, 5 M. and W. 276 ; 7 Dowl. 487. 
^ Godson V. Utwli 1 Gale, 244. 
K c Nicholls V. Chambers, 2 DowL 639 ; R. H. 2 W. 4, (67.) 
^ Baddeletf v. Oliver, 1 C. and M. 21 9 ; 1 Dowl. 598 ; 3 Tyr. 

145. 

• I W. 4, c. 7> 8. 4 ; Morton v. Bum^ 5 Dowl. 421. 
' 1 W. 4, c. 7, 8. 4 5 3 & 4 W. 4, c. 42, s. 19. 
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[45] The costs upon a writ of inquiry of damages 
are taxed upo& the same principle as upon a trial before 
tlie sherifif jS but if the plaintiff purposes to attend the in* 
quiry by counsel, be must within a reasonable time before 
it takes place, give a written notice of his intention to 
the defendant's attorney ; otherwise the expences of so 
attendine; will not be allowed in taxing costs.^^ 

[46.] The motion for a new trial, or any proceeding . 
of a like kind,^ may, in all such cases,^ and also in others,* 
be made to the court in which the action is pending 
within the four first attUag days of the next term : and 
may e?en be so without any notice of the motion being 
given to the other side. If the motion is granted, the 
taxation of eosts is always stayed until the rule is dis* 
posed of : where from the press of business, it is inserted 
in the *' list of reserved motions for new trials," and 
notice thereof is served on the other side, there is a like 
stay of proceedings.^ The costs of the client in op[K>8ing 
successfully a motion for a new trial, are '^ costs in the 
cause."™ 

[47.] Where a new trial is granted for an entire^^ mls- 
directiottOof the judge» or.because the verdict is certified 
by him to be,P or it ^>pears\o the Court to be *' absolutely 
perverse " to the real question for and submitted to the 
jury ^ the rule is granted " without costs ,•" and in such 
cases 'the amount found by the jury is not material; 

s BooppeUy. Leigh, 5 Dowl. 40. 

^ Tidd's Appendix, Chap. ^3, 8. 62 ; See fbrm,^M/. 

i Godsmy. Lloyd, 4 Dowl. 157 ; 1 Gale, 244 j Kimgy,Erle, 
& Dowl. 695 ; Porter v. Cooper, 1 Gmie, 149. 

J Pyhe v. OJendenning, 2 Dowi. 611. 

k R. H. 2 W. 4, (65 ;) Kirkham v. Afartre, 2 B. & A. 613 ; 
Matmy. Clarke, 1 Dowl. 288 ; 1 C. & J. 411. 

* Letter r. Lazarus, 4 Dowl. 444. 

« Eyre v. Thorpe, 6 Dowl. 768. 

n Lard v. WardU, 3 Bing. N. C. 680 ; 4 Scott. 402. 

o Home V. Dovey, 4 Ad. & EH. 892 ; 2 H. ft W. 30. 

p Farrimt v. Otmiua, 3 B. & A. 692 ; Gregory v. Ti^e, 1 C. 
M. & R. 300 ; 2 Dowl. 711 ; 4 Tyr. 820; F«wfo«iAwyr. Pkrte, 

Amb. 210. 

4 Howorth y. Samuel, 1 Chit. 633. n ; ShilHtoe v. Ckrit^, 2 
Chit. 426; Edwardes v. Dignam, 2 Dowl. 642; Fnemany, 
Price. I Y. & J. 402. 

' Lyddan v. Cootrtbet, 5 Dowl. 560 ; 7 Ad. snd El. 897^ (n.) 
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and this, although upon a trial at nisi pritts, it was less than 
20/. ;• or upon a writ of trial it was under 5/.$t and the costs 
of the former trial, and of the application, do not form 
any part of the '' costs of the cause/'^ and are not recover- 
able in any subsequent event by either sideJ Neither are 
they recoverable, though the defendant afterwards with- 
draws his pleas,^ and suffers judgment to pass by default 
agtdnst him ; and there are not any costs allowed as to 
the first trial, where the cause went off upon a reference, 
and which subsequently turned out to be ineffectual ;< or 
where the jury are discharged by the jud|^e from giving 
any verdict at all./ But except for misdirection, or 
where the verdict is perverse, a new trial cannot be had 
after a trial, where the debt or damages were less thai>^ 
20/. or upon a writ of trial, where they are under 5/. The 
grounds usually assigned and allowed, are that the ver- 
dict given was against '* the weight of the evidence," 
provided the judge certifies his disapprobation of it ; or 
that on a writ of trial it appears to the Court to be pal- 
pably so ; or that there was a surprise upon the party 
ttgaiost whom it passed, by the production of evidence 
which he could not reasonably anticipate;' or that it was 
taken in his absence, and he has ** merits ;" and which 
are sworn to ;* or that there was not sufficient time for him 
to procure Ids necessary evidence.^ In the instance, as 

• V. PAiUipt, I C. & M. 26 ; Freenum v. Price, 1 Y, 

& J. 402 ; WatwH v. Reeve and others, 7 Dowl. 127 ; 5 Bing. 
TN. C.) 112 ; SoweU v. Champion, 2 Nev. & P. 627; 6 Ad. 
& £11. 407. 

t Paeiham v. Newman, 1 C. M. & R. 585 ; 5 Tyr. 215 ; 
Williams v. Evans, 2 M. & W. 220 ; Lyddons v. Combes, 5 
Dowl. 560 ; W. W. & H. 207. 

R. H. 2 W. 4. (64.) Righy v. Ohell, 7 B. & C. 57 ; Pea- 
cock V. UarrU, 1 Nev. & P. 240 ; 5 Ad. & El. 449 ; Wilkinson 
V. MaUn, 2 Dowl. 65 ; Newbury v. CoUnn, lb, 415. 

^ Shulbred v. Null, Hull. 395 ; ShooWred v. Nutt, 2 Tidd's 
Pr. 923 ; Worcestershire Cornp* v. TVent Company, 2 Marsh, 
475 ; Joh^e v. Afunday, 4 Mee. & W. 502 ; 7 Dowl. 225. 

▼ Peacock V. Harris, 5 Ad. & Eli. 449 ; 1 Nev. & P. 840. . 

' Thomas v. Lewis, 5 Dowl. 275 ; Wood yl Duncan, 7 
Dow). 344 ; 5 Mee. & W. 87. 
. f Seely v. Powers, 3 Dowl. 372. 

2 Sutton V. MUcheU, 1 T. R. 20. 

" Sprigge V. Buther/ord, 2 Dowl. 429 ; Bland v. Warren, 2 
Nev. & P. 97 ; 6 Dowl. 21. 

^ Atkinsy. Owen, 4 Ad. & Ell. 819; 4 Nev. & M. 19.t 
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against evidence and subsequent ones, the rule for a new 
trial is alivays '* on payment of costs*"*: Thb term<^ in- 
cludes the costs of opposing the application,® and also 
those of the former trial, remanet fees incurred thereby/ 
and the preparation o{,« and a proportion of the fees upon 
the briefs -fi but it does not include any costs upon sum- 
monses to obtain admissions, nor expences of briefs, as 
applicable to the second trial ^ when the rule to show 
cause is granted, and in a case where the cause was tried 
before the judge of another 6ourt, he furnishes to the 
Court where the action is, his notes of the trial ;1 and the 
same course is adopted upon a writ of trial» heard before 
a judge of a Court of record ;^ in such cases the notes 
are bespoke, and the judsfe's clerk's fees paid at the time 
of making the motion. The notes of a short-hand writer 
are not allowed for in costs,^ or even allowed to be 
read.m Where a writ of trial is heard before an under- 
sheriff, his notes are obtained and verified by aflSidavit, and 
before the motion is made ;^ and if he delays sending them, 
the Court will compel him, and dso make him pay the 
costs of the application.^ The rule absolute for a new 
trial, belongs to the party who applied for it : where he 
omits P for an unreasonable time to draw it up,<i and if costs 

c Doe dein. Smith v. Pike, 1 Nev. & M. 385 

^ Robinson v. Day, 5 B. & Ad. 814. 

« Weak dem. Burge v. Calloway, 7 Price, 677. 

f Robinson v. Day, 2 Nev. & M. 670 ; 5 B. & Ad. BU. 

s Lordv, JFardle, 5 Scott, 398 ; 6 Oowl. 174. 

^ Wilkinson v. MaHn, 2 Dowl. 65 ; Rigby v. Okell, 7 B. and 
C. 57 ; Sjfitta v. Woodman, 3 Taunt, 406. 

^ Lordv, Wardle, 5 Scott, 398 ; 6 Dowl. 174. 

i Mq;orv. Oxenham, 5 Taunt, 340 ; Res v. GramU, 3 Nev. and 
M. 106; 5 B. and Ad. 1081 ; Ex parte Harwood, 1 Mont. 8 ; 
Morris y. Dames, 3Rub8. 318. 

k Hallr, Middletmt, 4 N. & M. 368 ; 1 H. & W. 7 ; Mans- 
field V. Breary, 1 Ad. & El. 347 ; Bumeyv. Mawson, Id. 348 n. 

i Crease v. Barrett, 2 C. M. & R. 738; I Tyr. Cl G. 112. 

m Serjeant r. Chafy, 5 Ad. & EIL 354. 

n Joknaon v. Wells, 2 Dowl. 352 ; Granger y. Shopper, Ih, 
644. 

° Metcai/ y. Parry, 3 Dowl. 93 ; Thomas y. Edwards, 
2 Dowl. 664. 

P Clare y. Fiestal, 2 Dowl. 617 ; Nichols v^ Bozon, 13 East, 
185. 

«» Bland V. Warren, 2 Nev. & P. 97 } 6 Dowl, 21. 
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have been ordered tbereoa and p«yab]j& by bun : tbo party 
wbo obunned tbe verdict may proceed in tlie cause, and 
tax tbe general costa. In tuch a case, tbc payment of the 
costs by tbe applicant coaatkutes a condition precedent 
l)e£bre he can take any ulterior preceedings ;' but if tbe 
party by whom they are payable tries the cause without 
paying tbens the opposite party hia not any ineansr left 
to recover them." Where the rule absolute for a new 
trial is not dnvwtt up ^'on payment of costs/* and the 
applicant gives notice of his abandoning it,^ the party 
who obtained the verdict will be entitled tohis costs upon 
the trial, but not of those as to the motion for the new 
trial, even though he causes the rule absolute to be drawn 
up.v The costs of obtaining the admission of documents, 
and of notices to produce such at the former trial, remain 
as "costs in tbe cause/'^ But where the costs are ordered 
to " abide tbe event," this means the *' ultimate event ;" 
and the costs upon the first trial are only allowed to the 
party who succeeded thereon ; and not even to him, un- 
less he also succeeds upon the second trial.^ If the 
defendant whoUy succeeds on the first trial, and a new 
trial is granted as to part only, and he succeeds on that 
also ; he hat his entire costs on the issues found for him.'' 
[48.] If upon moving for such a rule the judgesx of the 
Court are equally divided in opinion, the rule cannot be 
granted; and tbe verdict or nonsuit complained of 
stands good. But if when the rule comes on to be 
argued ttiey are so divided, all proceedings in the action 
remain 8tayed.>> Where a venire de novo, whether as to a 

' Nichols y. Bo%on^ 13 East, 185. 

* Doe d. 2>atre, v. Haddimy Hnllock on Costs, 401 ; S. C. 
nam. Doe d. Davie v. HatkUm^ 2 Tidd's Practice, 946 ; Morgtm 
V. Bimie, 9 Biog. 672 ; Doe v. CaricTy 8 Bing. 330. 

^ De Buieon v. Ltovd, 5 Ad. & £11. 456, 463 ; 2 Nev. & 
P. 213. n Ibid, 

^ Lord V. Wardle, 6 Dowl. 174 ; 5 Scott, 398. 

V Hudson V. Majorihsmksy 1 Bing. 393 ; 8 Moore, 440 ; Sker- 
loch V. Bamed, 8 Bing. 21 ; 1 M. & Scott, 58 ; Pooktf ▼. MU- 
lard, 1 Tyr. 260 i Mule y. Goddard, 5 B. & A. 766. 

X Bower V, HiU^ 2 Scott, 540 ; 1 Hodges, 334. 

7 1 1 6. 4, and 1 \V. 4, c. 70, s. 1 ; Foster v. SteeU^ 3 Bing. 
(N. C.) 892 ; 5 Scott, 25$ Smne v. AUenby^ 3 Bing. 896; 4* 
Scott, 535: 5 Dowl. 619. 

b Procier*s Case, 12 Rep. 118 ; 6 Mod. 204 j 1 Salk. 15* 
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parttciidar count, or breach ooly^e or after aapectal verdiel,*^ 
18 ordered by the Court ; the party who succeeded upon 
the former trial is, even though he also luceeeda upon the 
latter, only entitled to the costs of the last trial,® and 
there are not any coals as to the applioatton :' The same 
rule holds where an action of tort, or for unliquidated 
damages,^ was tried upon a writ of trial, even though by 
consent.^ Where the rule for the new trial it silent as 
to the costs ;^ where judgmentis arrested^ or a Judgment 
is vacated and further judgment arrested,^ each partv 
pavs his own costs.^ Upon a repleader being awarded, 
neither party is entitlea to any coats of, or subsequent 
to the defective pleadings ;V^ and upon a iudgment ^ nan 
obstante veredicto^^ the plaintiff is not allowed any costs 
of Che proceedings sobseauent to the declaration, or of the 
application ; the same rule holds where such a judgment 
is obtained by an avowant in replevin :P and the costs 
allowed to him, are as upon a judgment by default as for 
want of a plea, and also of a writ of inquiry, if necessary.4 
[49.] If at a trial at nisi priut/ or upon a writ of trial 

« Leach v. Thomas, 2 M. and W. 427 ; 5 Dowl. 612; ZMd 
T. Crease^ 2 C. and M. 223 ; 4 Tyr. 74 ; 2 Dowl. 269. 

<> Biriwkistie v. Vardill^ 9 Bligh, 32. 

« Bird v.^ppktoih 1 F.ast, 111; Edwards r, Brown^ 1 C. and 
J. 354; 1 Dowl. 282; 1 Tyr. 281. 

f Seely v. Powers, 3 Dowl. 372 ; I H. and W. 118 ; WaUe 
V. Spurgin, 4 Dowl. 375. 

f 3 & 4 W. 4, c. 42, 8. 17. 

h Smith V. Brown, 2 M. and W. 851 ; 5 Dowl. 736. 

* R. 6. H., 2 W. 4, 8. 64 ; Craven v. Sanderson, 7 Ad. & El. 
897. (n.) 

J Cameron v. Reynolds, Cowp. 407 | Smith v. Brown, 5 
Dowl. 736. 

k 1 W. 4, c. 7, 8. 4 ; 3 & 4 W. 4, c. 42, a. 19 ; Hafter 
T. Moat, 2 M. and W. 56; 5 Dowl. 329. 

1 Carneron v, Reynolds, 1 Cowp. 407. 

« Pitamner v. Lee^ 5 Dowl. 760 ; 2 M; and W. 495 ; Sym- 
mers v. Regrm, 1 Cowp. 510. » R. H. 2 W. 4, (65.) 

GoodbuTTu y. Btnaman, 2 Dowl. 206 ; 9 Btng. 66S ; 2 M. 
and Scott, 206 ; Kirh v. Nowill, 1 T. R. 266 ; Da Costa v. 
CHirh, 2 B. and P. 376; Gillingham v. Washett, 13 Price, 
484 ; M'Clel. 198. p Da Costa v. Clarhe, 2 B. and P. 376. 

1 Shepherd y. Halls, 2 Dowl. 453. 
' 3 & 4 W. 4, c. 42, s. 24. 
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beingf heard^i^ a variance arises between the pleadings, 
and the evidence ;^ the Jud^e has power to direct the 
jury to find the facts specially. This finding is stated 
upon the record, or writ ; and then the Coart in which 
the action is, may, notwithstanding this finding, and if 
they consider the variance to be immaterial to the merits 
of the case, and the mis-statement not to have prejudiced 
the other party ; give judgment on thewliole proceedings 
*' according to the very right and justice of the case."i° 
In such a case, the party, for whom such a judgment is 
ordered to be enterea, has the general costs of tlie cause $ 
each party tases his own costs upon the motion ; and the 
party for whom the other issues are found has his costs 
thereon.i^ 

[50.] Where from a delay by act of the Oourt,^ or 
from a difficulty in taxing,? there is a judgment ordered 
to be entered np nunc pro tune ; the costs thereon are 
added to the other general costs. If judgment has after 
a trial been signed in vacation, and even if execution has 
been issued thereon ; the application to the Court must 
be to vacate the judgment and set aside the execution, 
and without eosts.4 But the Court will not, pending such 
a rule, order the costs which have been levied to be paid 
into Court.r x\^q proper remedy is by the former, or 
an Independent subsequent rule, to call on the party to 
restore them ;^ and if any of the above rules are dis- 
charged, the costs thereon usually follow. 

[51.] Supposing none of these rules to have been 
obtained, nor any application to have been made under 
any act relating to any Court of Requests for the entry 

^ 3 & 4 W. 4, c. 42, 8. ^8. 

> 8. 19 ; Frankam v. Earl of Fahnouth, 4 Nev. and M. 330 ; 
2 Ad. and El. 452 ; 1 H. aod W. }. 

» 8. 24. 

« Guesi V. Elwes, 2 Nev. and P. 230 ; 2 H. aad W. 34. 

o Lanman v. AwUejf^ 2 M. and W. 535 ; Faughtm r. H^il- 
§on, 4 Bing. (N. C.j 1 16 ; 6 DowL 210 ; 5 Scott. 404. 

P BlewUt V. Tregouwg, 4 Ad. and £11. 1002 ; Green v. Cob- 
den^ 4 Scott, 486. 

9 Morton v. Uurn, 5 Powl. 421 ; King v. Erk^ lb, 5U5 i 
Heale v. Earl, 2 M. and W. 383. 

' Morton v. Bum, supr^* 

• 1 W. 4, c. 7, 8. 4. 
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of a sagffestion as to costs ; the plaintiff is, on the expira- 
tion of u)ur sittin^r days of the Court, after the return of 
the jury process ;^ or at the return of the writ of trial,^ or 
writ of inquiry,^ entitled to tax his costs. This right 
is not stayed or cootrouied by the common injunction 
from a Court of Equity for '' staying execution."' 

[52 ] As a general rule, a verdict for the plaintiff for 
any debt or damages, however small, carries with it full 
costs ; and a verdict for him on any part of the record 
entitles him to the posteaj or writ of trial. These are 
upon a trial, or writ of trial, recorded by the jury at 40; . : 
on a writ of inquiry they are taken at 20s. In technical 
language these are termed the " common " costs,^ and 
are always inserted as such in the Allocatur, The *' full 
costs " are of addition ; they are technically termed the 
" costs of increase;" and are taxed for the plaintiff, not 
as an integral part of the suit, but in consequence of the 
damages recovered; and therefore, and in furtherance 
of the provision contained in the Statute of Gloucester^ 
form the subject of a distinct and separate adjudication.* 
In the immediate period after that act was passed^ they 
consisted only of the " moderate fees of counsel and 
attorneys that attended the cause."^ But in more recent 
times they included, and at present include all the costs 
aJlowed by the practice; and whatever may be. the 
nature of tbe process,*^ the pleading8,<^ the isBues,^ and 

" Hil. 2 W. 4, (67) ; BUmchenay v. Vanderberg^ 3 J. B. 
Moore, f)43 ; Jackson v. Hall^ 2 Moore, 478. 

^ 3 & 4 W. 4, c. 42, 8. 18 ; mcoUs v. Chambert, 1 C. M. 
and R. 385 ; 4 Tyr. 836; 2 Dowl. 693. 

^ IW. 4,0.7,8.1. 

. 3c Morrice v. Hankey, 3 P. Wms. 146 ; Bamtkaw v. TAom- 
hiU, 18 Yes. jan. 488 ; Nobler, Garland, 19 Yes. juo. 377. 

Y Smith V. Edwartls, 4 Dowl. 621 ; 1 Har. and W, 497. 

s Taylor v. mikhuon^ 5 Nev. and M. 189; 1 H. and W, 
451. 

• 6 Edw. 1, c. 1 ; Taylor v. mikhMom, 5 Nev. and M. 189 ; 
1 Har. and W. 451. 

^ Bac. Ab. i, 511. 

<: Pilford^s case, 10 Rep. 116. 

^ 2 Inst. 288. 

« Keilw. 48 ; 2 Leon. 177; 1 Brownl. 43 ; Famhaw v. Morr 
rison, 1 Salk. 208 ; 6 Mod. 157 ; Crufee if Berry, 1 Rol. Ab. 
516. 
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the mode of Iriil.' Where in an action on an attomey'a 
or Boiicitor*0 l»ili of costs there is a verdict for hiin» hot 
subject to taxation within a specified time^ as the fov 
first days in the next term ; it is the dnty of the defen* 
dant to avail himself of this power; and if he does not 
do so^^in the prescribed period, Ibe plaintiff is entitled 
to tax his '' general costs m the action.^'i^ If the terms 
of fi eognomt aoiionem stipulate that judgment shaU not 
be entered thereoDt unkM default is made in payment of 
the debt, with interest and costs, and at a time therein %pt» 
ciiied ; it is not until such default has-been made,. and the 
defendant has been served with a IhU af costs and notioa 
of taxing them, that any judgment can be entered up, or 
execution issue ;^ but the plaintiff is allowed to sign 
judgment, althoi^i^ he has not taxed coets.^ 

[63.] The Pleading Rales, H. 4 W. 4,i and which are 
the material regulations as to the costs on several issues, 
are declared to be part and parcel of the law of the 
land> The right to some debt or damages, however 
trifling,^ commonly gives to the (daintiff *' the general 
costs of the cause ;'' and it should be taken as a eeneral 
rule, that he obtains full costs, where he Ims a judgment 
hy default,™ on confession,>^ or npon demuTrer,^ or on a 
special case,P or on an issue by the record,^ or an 
award of execution in a writ of sotre faehs.' The same 

' Gavell V. Scudamore, 2 Lev. 124 ; Cook v. Beale^ 3 Salk. 
115 ; 1 Ld. Haym. 176. 

V Tucker y. Neck, 4 Bing. (N. C.) 113 ; 6 Dowl. 331. 

■» Booth y. Parker^ 3 M. and W. 54 ; 6 Dowl. 87. 

> Barrett y. Partin^tm, 5 Bing. (S. C.) 487.; 7 Dowl. 447. 

i 8. 5. ^ Bofey y. Smith, 6 C. nod K 662. 

1 Gould V. Drake, 3 M. and W. 543 ; nam. Booth >v. Drake, 
6 Dowl. 564 ; Larnder ▼. DUk, 2 Dowl. 333. 

• Sirutton V. WMttvea, 1 M. and R. 562. 

" Chambers V. Sham, 1 Com. 206 ; Afunymone, Holt, 490$ 
adorns y. Ter'tenantt of Savage, 1 Salk. 40. 

» 3 & 4 W. 4, c. 4t, 8. 34 ; 1 And. 117, pi. 163. 

P Id, 8. 25 ; Garland V. Jekyll, 3 Bing. 330 ; 9 MoCAre, 
620 ; Bobertsony. Liddell, 10 East, 416 ; 1 Cbit. 19ir.; Sander- 
ton y. Piper, 5 Bing. N. C. 561 ; 7 Soott, 418; 7 Do#l.'632. 

4 Hopkint y, Knapp, Barnes, 261 ; Dawson v. £Mr, Cro. 
Car. 566. 

' 3 & 4 W.4,0. 4Q, 8,34:; ilBtfuad.iiS/; SHuiptegy^ Dmith 
Company, 2 Ld. Raym. 1532 $ Brewster y, Meeks, 2 Dowl. ^f^ 
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rule applies as to pleadisjHfs, and an issue in abatement ; 
and this, wliether on demurrer" or in fact :t so also, where 
he has judgment on an issue in law or in fact, found for 
'him on a pleading mtasi puis darrein continuance, under 
R. H. 4 W. 4 ;« and which comprises Ihe costs both of 
the former and of the new pleadings ; on a reviral of an 
action b^ a writ of journey's accounts i^ or where there 
is a removal of a cause concerning the t*eTenue into the 
Exchequer of Pleas ;^ or before judgment into a superior 
from an inferior Court, by a wnt oif certiorari ;» or ft-om 
the County Court, by Writ m^recoriari facias lo^etcan ;y or 
if into the Estchequer of Pleas, by certioran loquelam :* 
jBind so also where there are preocedings in outlaMrfy or 
waiver .A In each of these instances the previous proceed- 
ings, although they do not form n constituent part of the 
main action,^ yet are connected with it ;c tmd upon that 
priticiple the costs as to each proceeding are taxed in the 
aggregate co^s of the action. Anew assignment is some- 
times used in trespass, and occasionally in actions upon 
the case ; and when there is such a pleading the plaintiff 
is, if he obtains any damages thereon, entitled to costs both 
els to the former and this additional proceeding ;<i for it is 
deemed in law as if a new count, and the costs upon it are 
the same as if it had been originally a part of the declara- 
ration. Thus, where the defendant pleads a right of com- 
mon, and there is a new assignment as to a surcharge ;f 
the costs thereon have not any reference to the declara- 
tion or the plea to it. But where the general issue or other 

> 3 & 4 W. 4, c. 42, 8. 34. 

« Aplin. T. C&MtiAle, Ca. Prac. C. P. 35. 

« Lytlletonr. Cross, 4 B. and C. 117 ; 6 D. & H. 81. 

^ Kinsey v. Haywood, 1 Ld. Raym. 432^ 12 Moid. 576. 

'^ Cawthamt ir. CampbM, i Anstr. 205; BiwOsigfUld v. 
SMtfhrd, 8 Piriee, ^84. 

« K. B. Mich. 1664, (22) ; C. P. (25). 

'y B^an Y. Pfofhesk, 2 Burr. 1 151 ; Clark r. ilfdyor df Btr-^ 
t^ek^ 4 B. and C. 649 ; Edwards v. Bowen, 5 B. and C. 206. 

» Dak. Prac. 109. • R. M. 17 Oar. 2. 

^ Hetheringion v. Reynolds, 1 Salk. 8. 

* Thorpe v,Mattingley,,^Y,nndC. 421. 

^ Longden v. Bouim, 1 B. tind C. 278 ; H&ute v. Tke Com-* 
missioners of the Thames, 3 B. and B. 117 ; 6 Mooie, 324 ; 
dhmdry v. Stttrt, 1 T. R. 636; 4 Tkont. 98. 

* Bowen ▼. Jenkins, 2 Nev. and P. 84. 
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plea remains to the declaration, the plaintiff succeeding- 
thereon is entitled to the general costs of the action/ 
These new Pleading Rules constitute in effect a separate 
issue, and give the costs of trial^r upon each distinct part 
of a declaration, or even count.^ Where there is not any 
plea left as to the declaration, and there is a judgment by 
default as to the new assignment ; a writ of mquiry must 
be executed thereon ^ and the rule is the same, as to a 
plea, where it is found entire for the defendant^ Where 
by a Judge's order^ the defendant has been held to 
special bail ; the bail are only livable to so much of the costs 
of the proceedings as have an Immediate^ reference to 
the causes of action, as stated in the affidavit to hold to 
bail ;°^ and the like rule prevails where the declaration 
has been amended and counts not applicable to the bail 
are added. i^ In such an event, the plaintiff's attorney, 
in making out the " general costs of the cause," should 
separate and class the two different sets of costs, and 
have each taxed distinct from each other. 

[64.] Where under 1 & 2 Vict. c. 110,o a final judg- 
ment, rule, or order obtained or made in an Inferior 
Court, is removed for the puipose of proceeding thereon 
into one of the Superior Coufls of Law at West- 

' Howe v. Thames Navigation, 6 J. B. Moore, 324 ; 3 B. 
and B. 117 1 Broadbent v, Shaw, 2 B. and Ad. 940 ; 1 Dowl. 
336 ; Vickers v, GalHmore, 5 Bing. 196 ; 2 M. and P. 359 ; 
Forester v. Vale, I Dowl. 412. 

9 Guest V, Elwes, 2 Nev. and P. 230 ; 5 Ad. & El. 228 ; 
Eyre v. Thorpe^ 6 Dowl. 768. 

1" Cox V. Thomason, 1 Dowl. 572 | 2 C. and J. 498 ; Knight 
y. Broum, Id, 730 ; Onffiths v. DavU, 8 T. R. 466. 

i Ruddock V. Smith, 1 Dowl. 467. 

i Cousins y. Paddon, 2 C. M. and R. 547 ; 4 Dowl. 488 ; 
1 Gale, 305 ; 5 lyr. 535 ; Green v. Marsh, 16 Leg. Ob. 483; 
Bewnion v. Davison, 3 M. and W. 179; Knight v. Woore, 

5 Dowl. 201 ; Earl Spencer y. SwarmeU, 3 M. and W. 154 ; 

6 Dowl. 32C ; 4 Anne, c. 16, s. 5 ; 1 Saund. 3476; Setyeant 
V. Chafy, 5 Ad. and £11. 354 ; Jones v. Richards, Id, 413. \ 

^ 1 &2Vict.c. 110,8.3. 

1 Taylor y. Wilk'nson, 3 Ad. and £11. 784 ; 1 Nev. and P. 
629 ; Taylor y. Jfllkinson, 6 Ad. and £11. 533. 
» Luee V. Irwin, 6 Dowl. 92. 

" Taylor y, JfFilAinson, 5 N. and M. 189 ; 1 H. and W. 451. 
• 8. 22. 
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inioster; all the reasonable costs and charges attendinj^ 
^e application and the remuval are made recoverable, 
«s if part of such judgment, rule, or order. But this 

Sroyision only appires where the Inferior Court is of 
Record, and the Judge there ts a barrister of seven years 
fit inding at the bar-; as is the -ca^e in the Palace Court, 
the Sheriffs* Court of London, the Lord Mayor's Court, 
Che Court of Passage at Liverpoofl, and the Court of 
yenire at Hull. 

[56.] Taxation of costs. — ^The prelimin^ jitep on 
effecting a final judgment takes place before one of the 
Masters p of the Court, and who are termed the '*' Taxing 
Officers.'' Their offices are opened in term time, from 
II until 5 o'clock (p. m.\ and in vacation from 1 1 to 
3, except between August lOtfa, and Octc^er '24th, when 
the hours are between 4 1 and 2 onIy:<i But they are not 
compelled to atlend between the last day of August, and 
the 21st day of October,*^ although in practice one of 
them usually attends during the latter perrod to tax short 
bills of costs. The hours of their attendance may be 
karnt at their respective offices. Ncftice of taxing costs, 
18 not required to-be served upon the defendant, when the 
amount is mentioned in a warVilit bf attorney to confess 
judgment,B or a cognovit n^hnem ;^ nor in other cases, 
unless the defendant for himself*^ entered an appearance^ 
in person, or it was entered for him by his guardian, or b^ 
his attorney ; a subsequent' appearance upon a aognovtt 
actionem does not entitle the defendant to notice,"^ and the 
costs may lie taxed e^parte,^ Where ntitire is required, 
aAoriceupon one day for the next, wVll suffice; and though 
the taxation is postponed, no other notice of taxing is 

P 3 & 4 W. 4, c. 42, s. 3S% 1 Vict. c. 30, ss. i, 3, 5 ; Prth- 
theroe v. Tk&mai, 3 Moore, 3 ; 8 Taunt. 670« 
*R.T. 7W.4. 
» 1 W. 4, c. 76, s. 6. 

• GrifitAt V. Liversedg€i 2 Dowl. 143. 

* Clarke V. JbiMy, 3 Dowl. 277 ; Chtkier V. Bs», 3 M. & 
Scott, 216. 

« Bureh V. Pointer, 3 M. and W. 310 1 6 Dowl. 387 ; Pope 
T. Mam, 2 M. aad W. 881 . 

▼ R. H. 4 W. 4, (17j i BoUon v. Mamtdng, 5 Dowl. 769. 
• "^ Clarke r. Jomt, 3 Dowl. 277, 

X Sadler r. Robins^ 1 Campb. 253 ; Praed v. Hammond, 2 
Y. and J. 32. 

D 
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requisite./ Reasonable costs of serving a notice of tax» 
ation are allowed ;> anv irregularity as to the want of 
notice^ must be complained of promptly, or it will be 
waived.^ Where the cause i$ in the Exchequer, and it 
is a country cause, if the taxation^: is to be upon a 
postea or inquisition^ there must be two days' previous 
notice of taxing served upon the opposite side ; and in tax- 
ing<^ upon rules, orders, tovm posteeu, and inquisitions ; a 
copy of the bill of costs, and of the affidavit of increase, 
must be served one day before taxation : this rule, 
where it applies, is imperative;^ but it does not extend 
to a rule for judgment upon a demurrer ;^ or cases where 
the defendant did not enter an appearance.e^ Where the 
defendant is not entitled to. a notice of taxing, he may 
obtain from the Masters of the Court, a rule to be pre* 
sent at taxing; the service of a copy, ensures him a 
reasonable notice of taxation ;^ and if taken out before 
the plaintiff is entitled to final judgment, there must be 
twenty-four hours' notice. 

. [56.] In preparing the bill of costs, and the affidavit 
of increase, there are certain important rules to be ob- 
served in i>ractice; viz. a plaintiff suing in /ormd pauperis, 
docs not, if be recovers less than 5/., pay any Court fees 
at the trial, or any fees to any officer of the Court ;i but 
his fees for counsel and attorney are allowed bimJ If 
the attorney for the plaintiff is not admitted in the 

y R. T. 1 W. 4, (12) ; Perry v. TTumer, 1 Dowl. 300 ; 2 C. 
hnd J. 89; 2 Tyr. 128; 1 Price, (P. C.) 161; Edmunds r. 
Cales, 4 M. and W. 66 ; 6 Dowl. 667. 

s Thorp V, Wordy, 2 C. and J. 488; 1 Dowl. 576; Thorpe 
y. Worthy, 2 Tyr. 489. 

• fFatson r. Sfurrel, 1 C. and P. 307. 
.^ Rutledge v. GiYn, 2 Tyr. 169. 

•^ R. M. 1 W. 4, (10) ; 1 a & J. 279 ; 1 Tyr. 161. 
<* Wilson y. Parhins, 5 Dowl. 461 ; 2 M. and W. 315. 

• Reg. Gen. M, 1 W. 4, Exch. 1 ; Price's P. Cviil ; 1 Tyr. 
161 ; 1 C. and J. 279 ; Wiltw y. Parkins, 5 Dowl. 461. 

' Taylor ▼. Murray, 3 M. and W. 14 1 ; 6 Dowl. 80. 

ff Bitrch y. Pointer, 3 Mee. and W. 310 ; 6 Dowl. 387 ; 
Reg. Gen. Hil. 4 W. 4, (s. 17). 

1" 1 Sellon Pr. 530 ; Impey, 386 ; HukJSeld v. Kendal, 1 
Chit. 693 ; TIdd's Pr. 8th ed. 1027 ; R. G. Trin. I W. 4, s. 12. 

• James y. Harris, 7 C. and P. 257. 

i Oougenheim y. Zone, 4 Dowl. 482 ; 1 Gale, 343 ; I M. 
and Wels. 136. 
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Court, and upon its rolls^i^ or has not the consent in wri- 
ting^ of an attorney thereof, to practise there in his 
name ; or if the plaintiflf has not taken o«t bis certifi- 
cate i^ the costs " out of pocket *' and sums actually 
advanced on account by the client, are only allowed in 
taxation.i^ The *' costs of issues " include the " trial " 
of them^o in replevinP both parties are considered 
as actors. And where insurance causes are consoli- 
dated, the costs of the plaintiff are to be apportioned 
equally.^ There is, however, no objection to the London 
attorney's name bein^ indorsed on the writ, and inserted 
in the record and proceedings; provided he has con- 
ducted all the business in Court, and has corresponded 
with the country attorney.' Fees to counsel and their 
clerks cannot be allowed ; except where if a counsel 
having precedence within the bar, the initials of his 
name ; and if another counsel, his full name, are sub- 
scribed to each separate fee, as indorsed upon the brief.^ 
The affidavit of increase details all the costs incurred on 
behalf of the plaintiff in the course of the action, and 
which do not appear upon the proceedings $ such as ex- 
pences of witnesses, tees to counsel and their clerks, 
.attendances and Court fees. The affidavit must further 
state that the witnesses were material and necessary ;^ in 
which case, though not called as witnesses, they are 
in general allowed for,^ that they attended the trial ; and 
if they attended also in other causes, that fact must be 
stated ; and if more than one, the number of them must 
be detailed ; the situation in life of the witnesses ; the dis- 

^ 1 & 2 Vict. c. 45, 8. 3 ; Newton v. Spencer, 4 Bing. N. C. 
174; 5 Scott, 48U, Q DowL 401; Humphreys v, Harvey, 

2 Dowl. 827 ; 4 M. and Scott, 500 ; 1 Bing. N. C. 62. 
t 2 Geo. 2, c. 23, s. 10. 

<° Wiiion y. Chambers, 2 N. & P. 392 ; Ex parte Mchoias, 
C Taunt. 408 ; Hodgkinaon v. Mayer, 1 Nev. and P. 397. 
n Pater son y. PoweU, 2 Dowl. 738. 

« Broobey, WiUet, 2 U. Bla. 435; Eyre v. Thorpe, 6 Dowl. 768. 
P Othir y, Calvert, 1 Bing. 275 ; 8 J. B. Moore, 239. 
« Severn v. Olive, and Same v. Slade, 8 J. B. Moore, 235 ; 

3 B. and B. 72. ' 22 Geo. 2, c. 46, 8.11. 
> 3 Jac. 1, c. 7, 8. 1 ; (C. P.) H. 14 Jac. 1. 

« Jones V. Tolfin, 4 Bing. 11^3 ; 5 Scott, 440 ; 6 Dowl. 251. 
« Butler T. Hobson, 5 Scott, 824 ; 7 Dowl. )57 ; 5 Bing. 128 ; 
Morrison r. Harmer^ 5 Scott, 410. 

d2 
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tftnces of tbeir respective residences from tbe place, city, 
or town where tbe sittings or assizes, trial or inquiry 
was held ; and also from the residence of the plaintiff's 
attorney ; the number of days during which they were 
necessarily absent ; the date of the commission day ;^>-' 
(this being the time when they ought to be in attendance, 
particularly in common jury causes ;) tbeactual day when 
the trial took place; whether the plaintiff's attorney 
had any other cause, and if so, how man? of them : and 
if he was a witness in the cause, or in either of tbe other* 
causes, then that he attended as such, and in how many, 
cases, and in what causes in oarticular. The allowance to a 
non-resident attorney is 2/. 2s, per diem, including all 
expences ; but if upon more than one trial, one guinea per 
day for each. When he attends as a witness, he is allowed 
one guinea p/er day additional.^ 

[57.] A sum not exceeding 20/., though awarded on 
a reference and before any trial, is ** recovered " within 
tbe meaning of the directions to the taxing officers, and 
^ereifore only comes under the reduced (2nd) scale of 
costs i^ and the rule is the same as to the amount given 
by jthe jury upon an inquiry of damages. « Where some 
issues are found for the plamtiff and some for the deien* 
dant, each of them is entitled to the costs of the witnesses 
who are called exclusively in support of the issues found 
for him, but not of those who are examined to disprove 
the issues found in favour of the other./ 

£58.] The Court will not prospectively direct in what 
manner costs shall be taxed.^ The principle acted on is, to 
invest the taxing officers with a large discretion ;« and it 
is only upon points of taxation decided in reference to 
some particular principle, that a Oourt or a Judge will 
review the taxation.^ The Master, in exercising his 

'^ Cosgrave v, Evans , 2 Dowl. 443 ; Piatt v. Greene, 2 Dowl. 
216 ; Thomas v. Saunders, 3 Nev. and M. 572. 

^ Ex parte Whitehead, 1 Price, (P. C.) 136. 

J' WaUen v. Smith, 6 Dowl. 103; Attley r. Joy, I P. & D. 460. 

X Hooppelly, Leigh, b Dowl. 40: 2 Hodges, 107. 

7 Crowther r. Elwell, 4 M. and W. 71 ; 6 Dowl. 697 ; 
Richards v. Coheh^ 1 Dowl. 533 ; Jourd^in v, Johnson, 5 Tyr. 
524 5 4 Dowl. 534 ; 1 Gale, 312. 

• Roe V. Cobham, 6 Scott, 146 ; 6 Dowl. 628 ; Head r. 
Batdrey, 8 Ad. and E. 605. • Archer y. Marsh, 7 Dowl. 541. 

^ Ativen V. Fumival, 2 Dowl. 49 4 Daniel y. Bishop, M<Clel. 
61 ; 13 Price, 129 ; Bucknall y. BoybeU, 7 Scott, 171. 
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jadnrment, guides himself by all positive enactmenits, de- 
cided casesi and the rules of practice® with respect to 
witnesses. He can judge ana decide oil the propriety^ 
of the who>e or airy part of the expences or charj^es. 
Where witnesses are called to substantiate charges it a 
count, upon which the plaintiff succeeds, and the tvit^ 
nesses for the defendant are necessary thereon, the for- 
mer only is allowed the costs of witnesses.® With 
respect to documentary evidence, an allowance is made 
in costs for the postage of foreign letters sworn to be 
aolely applicable to the cause, and for the expences of 
the production and translation of such letters as are ap- 
plicable to the counts on which the plaintiff obtains a 
verdict ;' for successful searches after a pedigree ;fs and 
the expences attending plans used for the information of 
the Court at the trial of^an action for the disturbance of 
a watercourse.!^ In regard to foreign witnesses, a rea- 
sonable allowance is made in costs for the expences of 
bringing over to this country of necessary witnesses,^ 
of their detention here,! of their return,!^ and for sub- 
sistence money.! The expenses of witnesses whose 
testimony was admissible,"^ may in the discretion of 
the taxing officer>» be allowed $ and the circumstance of 

« 3 & 4 W, 4, c. 42. 8. 36 ; Archer v. Marshy 7 Dowl. 541. 

A Plait V. Greene, 2 Dowl. 216 ; Andrews v. Thornton^ 1 M. 
and Scott, 670 ; 8 Bing. 431. 

« JUckartU V. Cohen, 1 Dowl. 533. 

< Lopes V. De Tastet, 3 B. and B. 292 ; 7 Moore, 120. 

€ Johhson v. Lawson, 2 Bing. 341 ; 9 Moore, 64 2f. 

k Holmes v. Holmes, 2 Bing. 75 ; 9 Moore, 138. 

' (Util&n V. Witt, 4 Taunt. 55 ; Flee y. ^nson (VUc<mnieis) , 
3 C. and P. 19 ; M. and M. 76. 

J Lfmergan v. Royal Exchange /isturance, 7 Bing. 725 ; 5 M. 
and R. 805; 1 Dowl. 233$ Sturdy v. Andrews, 4 Tauni 
697 ; ^non, 1 Chit. 89, 90 ». ; j^non. 2 D. and R. 424 ; Beny 
T. Pratt, 1 B. and C. 276. 

^ Treemain T. Barrett, and Same v. Faith, 1 Marsh. 463, 563 ; 
6 Taunt. 88. 

> Jlfotm/ T. ZorAifw, 8 Bing. 195; 1 M. and Scott, 357 ; 1 
Dowl. 262 ; TemperUy v. Scott, 8 Bing. 392 ; 1 M. and Scott, 
601. 

>" Rushworth v. fnison, 1 B. and C. 267 ; Mutchinson v. 
Allcock, 1 D. and R. 165. 

■ SkeltoH V. Seward, 1 Dowl. 411. 
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their not baving been actually called into the witneu 
box,o does not vary the case^ provided they were ma- 
terial ;P and where the defendant obtained a mandamus 
under 13 Geo. 3, c, 63,4 to examine witnesses in India; 
it was held that the plaintiff^ having recovered a verdict, 
was entitled to his costs of cross-examining them.^ 

The master cannot ever tax beyond the scale laid down 
for travelling expences.* As to the number of counsel 
to be allowed for with reference to a trial, he has a dis- 
cretion : but where a point of law was involved,^ the 
Courts considered it reasonable, that there should be an 
allowance of two counsel ;^ and even three are often al- 
lowed, in a case of great difficulty and importance ;^ as 
where there are more than nine witnesses for the plain- 
tiff. The proper charge for a commissioner, upon the 
examination of witnesses, is according to the number of 
days during which he actually sits as such.x In country 
causes, the affidavit of increase is usually made before a 
commissioner to take affidavits in the Court./ 

[59.] As soon as the taxation is complete, and the 
amount of it» by deducting the charges struck off from 
the gross amount, ascertained, the taxing officer adds 
thereto his fee for taxing ; and the whole Is added up, 
and a total found ; and then if upon a postea^ or writ 
of trial, an allocatur is made out thus : 

Quebn's Bench. 

Jt. s. d. £> 8, d. 

For increased costs 10 0..8 10 

Damages in the whole - 20 JO 0..2 

10 



1st Jan. 1840. 20 10 

o Mamion v. Noel, 2 Chit. 200 ; Hankom v. ThomoM^ 3 
Smith, 361. 
P Bagnall v. Underwood, 11 Price, 511. 4 s. 44. 

' Whytt V. Madniosk, 8 B. and C. 317 $ 2 M. aad R. 133. 

• RadcUffe v. Hall, 3 Dowl. 802. 

* GHndall v. Godman, 5 Dowl. 378. 

"^ Maddiwn y.Bacon, 5 Bing. N. C. 246 ; 7 Scott, 207. 
"" Aforris v. Htmi^ 1 Chit. 544. 
X Small Y. Attwood^ 1 Y. & C. 53. 
r R. H. 1838. (1) 
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Court of Common PiiSAS. 

Delivered of Record, 7th January, 1840. E. Calley. 

For increased costs - 1217 6. .12 2 6 
Damages in the whole - 27 0,. 2 

12 17 6 



7ih January, 1840. 27 

Exchequer. 
For the costs - - 10 12 6 

Kenrlck Collett, 20th Jan. 1840. 

This minute is termed the " allocatur^* of costs : and 
when signed by the master, and dated, is delivered by 
him to the attorney for the plaintiff, or party in whose 
favour it is made ; and it then becomes the property of 
the plaintiff.^ Final judgment is now considered as 
signed ;& and these costs so taxed, now form part there- 
of.^ The judgment takes effect from this period, with 
reference to the statute of frauds,<^ and in other cases, not 
relating to purchasers or mortgagees ;^ and carries inter- 
est henceforward thereon at four per cent.^ 

[60.] On applying to a judge at chambers, or to the 
Court, for a review of the taxation, it must be distinctly 
shewn, that the '* allocatur,^* has been made, and what 
are the grounds of objection -J e.g,, that refreshers ac- 
tually paid have been disallowed,? or that the master has 
not allowed expences paid for foreicrn witnesses, while 
they were detained in this country.^ Upon reviewing the 

< Doe dem. King v. Robiruon, 2 Dowl. 503. 

• R. H. 4 W. 4. (3) ; Butler v. Bulkeley, 8 J. B. Moore, 
104 ; l.BiQg.233; Lambirih v, Bovington, 2Bing. N. C. 149 ; 
Godson y. Lloyd^ 1 Gale, 244. 

^ Rea; v. Walcoti, Ca. Pari. 127 ; Salter v. Slade, 3 Nev. and 
M.717. 

•" 29 Car. 2, c. 3, s. 14. Builer v. Bulkeley, 1 Bing. 233 ; 
8 Moore, 104; Salter v. Slade, 3 Nev. and M. 717 ; 1 & 2 
Vict. c. 110, 8. 13,19. 
^ 1 & 2 Vict. c. 110, 8. 19. « 8. 17. 

' Mount V. Larkins, 1 Dowl. 262 ; 1 M. and Scott, 357 ; 
SkeUon V, Seward, Id. 41 1 ; Heald r. HaU, 2 Dowl. 163 ; Cleaver 
V. Margrave, 2 Dowl. 689 ; AUveny, Fumival, 2 Dowl. 49. 

f Craven y, Sanderson, (Q. B.) 1838, MSS. 

»» Whit£ V. Mayer, 5 Tyr. 487, p. 53, ante. 
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master's taxation, there are not any costs allowed.^ The 
affidavits in support of the objections shoukl specify 
them ii and ail atiidavits intended to be used on the argu- 
ment should be referred to in the rule.^ If the rule is 
dificharg ed^i it is generally so with costs. 

[61.J Trifling errors in the entry of the judgment,"^ as 
** couDts" for " issues/' " defendant recover costs,'* in- 
stead of*' defendants/* are considered by the courts as 
derical only.; and will be allowed to be amended even 
after error brought thereon, on payment to the plaintiff 
of the costs of amendment.n^ 

* Ward y, Beli, 2 Dowl. 76 ; Parsoru v. Pitcher, 6 Dowl. 
600 ; 6 Scott, 298. 

i frUlmms v. Hunt, 1 Chit. 321 ; Daniel v. Bishop, M'Clel. 
€1 ; 13 Price, 129 ; AUvenv, Fumivai,2 Dowl. 49. 
k Clijfe V. Proaser, 2 Dowl. 21. 
Williams v. Wynne, 9 Price, 344. 
Paddtm v. Baxtlett, 3 A^d. and Ell. 887. 
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17. CosU of the Day. 

18. Preparatory Proceedings before 

Tria*. 

19. Demurrer. 

2U. Issue by Record : Special Case. 



2K Tke Issue. 

22. Plea qitant darrein eontinuanct, 

23. Demuf rer to Evidence : Bill of 

Exceptions. 

24. Nonsuit. 

26. Verdict : General Costs : Plead- 
iug Issues. 

26. General Liability. 

27. Certificate of Judge. 
28 Several Defendants. 

29. Motions as to New Trials, &c. 
30. »• for Costs (defendant 

arrested for ttcore than ^und 

due.) 

81. Acts relating to CourU of Re- 

quest. 

82. Waste. 

83. Double and Treble CosU, 
34. Taxing Costs. 

85. Amendments 

86. Error in Fact. 

87. Satisfaction.- 



[!.} As a rule, wherever the plaia tiff would, if he had 
succeeded, have been entitled to costs, the defendant ia 
also so reciprocally;^ and the latter has his costs if he 
succeeds in a penal action.^ With respect to the costs of 
a defendant, it is important to remark, that since the 
New Rules as to pleaain^,<^ a defendant, even though he 
does not succeed in the action, usually gets some costs. 

» Greeihnm y, TAeale, 3 Barr. 1723 y College of Phyticiam 
V. HarriMOH, 9 B. and G. 524 | 4 M. and R. 404. 

^ 18 Eliz. C.5, s. 3 ; Je^uesx, Sletfenstm, BaU. Ni. Pri. 194 ; 
Wilkhuony q, t, V. ^Uoty 1 Cowp. 366 ; Law q. /. v. Worrall, 1 
Wils. 177 ; Dover q, t, v. Hodgson, 1 Wils. 139 ; Elde 9. /. 
T« Stevens, 2 Ld. Rayni. 1333. 

t R. He 2 W. 4 (74) 5 Milner v. Graham, 2 Dowl» 422* 

D 3 
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[2.] Upon the writ of summons bdng* issaed,^^ the de- 
fendant is allowed four days after the service to pay the 
debt and costs ;« and if upon a taxation more fhan one- 
sixth is taken off, he is entitled to the costs of taxation, 
and to be paid by the pluntiff 's attorney/ The course 
in practice is, for the defendant's attorney to obtain a 
judi^e's order for taxing, and an appointment thereon 
from one of the masters, e, g. 

" I appoint 2dd December, 

"11 o'clock, 

At this appointed time the bill of costs is taxed, and the 
master indorses upon the order his allocatur, e, g. 

£ 9, d. 

Amount of bill - - 3 18 6 
Paid - - - . 3 10 

8 6 
£ 8. d 

Deduct by taxation - 19 
Costs of taxation- - 16 

^^2 6 
8 6 

£\ 16 6 
The plaintiff's attorney to refund to the defendant 

23d Jan. 1840. ^^ ^^ ^ 

1,3.1 Where a summons is taken out to stay proceed- 
ings, upon payment of a certain sum and the costs ; the 
rerasal to accept that sum by the plaintiff, will not render 
him liable to the subsequent costs ; but if the sum thus 
tendered be afterwards paid into Court, and accepted by 
the plaintiff; the latter will, if the refusal be shewn to be 
vexatious,^^ be liable to the subsequent costs.^^ 

<! R. H. 2 W. 4, II. ; Oak y. Wink9, 5 Dowl. 348 ; 3 Bing. 
N. C. 294 ; 3 Scott, 667 ; TomUna r. ChikoUy 2 Dowl. 187. 

« Bowditch y. Slmey, 4 Dowl. 140; 1 Hodges, 224 ; 9 
Scott, 197 ; 2 Bing. N. C. 142. . 

' Wordy, Oregg, 5 Dowl. 729. 

8 Cumming y. Columbine, 6 Dowl. 373, 

^ Gowery. Elkmt, 3 M. and W. 216 ; 2 Dowl. 335 ; /Zoe 
y. Cobkam, 6 Dowl. 628 ; Parwiu y, Piicher^ 4 Biog. N. C. 
306 i 6 Dowl. 432 ; 5 Scott, 791. 
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[4.] If, with a view of saving^ the statute of limita* 
tions,J the plaintiff is allowed to amend his writ of sum- 
mons, it is upon the terms of "paying costs ;^ and the 
rule is the same, where an amendment m the indorsement 
of the debt and costs upon the writ is allowed.^ In these 
cases, the defendant has four additional days allowed 
him, for paying the debt and costs, siter the amendment 
is made, and the costs thereon are paid.°^ But where, 
after service of a copy of the writ upon him, he receives 
notice not to appear to it, there are not any costs upon 
either side i^ a writ of scire facxw may be amended on 
the terms of paying costs to the defendant.^ 

[5.] Where a oefendant is arrested under a judge's 
order, he can apply to any p of the judges at chambers 
for a summons, or to the Court for a rule,<i calling on 
the plaintiff to shew cause why the eapioM (if irregular) 
should not be set aside for irregularity, and why the 
bail-bond should not be cancelled ; or why the depasit of 
the debt and 10/. to answer the costs, should not be re- 
turned ; or why the defendant, if in custody, should not 
be discharged. But if the objection is to the arrest only, 
the application must point to the latter result merely. 
The act gives power to the Jud^e or to the Court to 
grant or refuse the application with costs ; or to make 
such other terms as he or they may see fit ; and where 
the right to the discharge out of custody, exists either 
for this or any other ground; it is not waived' by de- 
manding particulars of the plaintiff's demand.'' 

[6.] Where proceedings to outlawry or wwver are 
taken oppressively* and unnecessarily, the Court or 

1 Partridge v. WeUbcaik, 5 Dowl. 93. 

^ 21 Jac. 1, c. 16, g. ,3. 

k Urpikart v. Hart, 3 Dowl- 17 ; Shirley y, Jacob* ^ /</. 101 ; 
Cooper V, Waller, Id, 167. 

» 2Votter V.Bass, 1 Bing. N. C. 516; 3 Dowl. 407 ; 1 Scott, 
403 ; 1 HodgeSj 23 ; EdgeY, Shaw, 4 Dowl. 189. 

»> Cooper v. JFailer, 3 Dowl. 167. 

n Whale y. Hogg, 7 Dowl. 623. 

o Mackatf T. Gw€H, 1 Alcock and Napier, 397. (Irish.) 

P 1 & 2 Vict. c. 110, s. 6 ; Batenumy.Vurm, 7 Dowl. 105 ; 
6 Bing. N. C. 49. 

q Larchin v. WiUan, 7 Dowl. 11 ; 4 M. and W. 351. - 

' R H 2 W 4 s 33 

• Hodgson V, houell] 3 M. and W. 284 ; 6 Dowl. 364 ; I 
H. and W. 29. * Hunter v. Whit/Uld, 6 Dowl. 70, 



6^ FSRSOITAL ACtlOffS, (cifAP'. KV. 

a ju(%e will reverse them^ and without any costs IhereoD 
beinfi^ payable by the defendant i^ and if it can be 8how» 
\fif affidavit that the plakitiff knew of the defendant having* 
aii attorney in this countr}' ; and yet that he seeretly 
procitred to a cfipias or dhtringn* a return o^ »ifyii es4 m* 
ventus, and with a view to out^wry ; the Court or a judge 
wiU set aside the proceedings, and with costs payable by 
him.^ 

[7.] If a narried woman, on being arrested, applie»^ 
upon the ground of coverture for her discharge out of 
custody, she ought also to ask for her costs ; aa those 
incurred upon such an application are not considered aar 
•• costs in the cause/'w 

[8] In case of the baiKfF who arrests a defendant 
midiing him give either for searching the office, for the 
bail-bond, for receiving the deposit under the statute, 
9t for any other pretence, greater fees than those allowed 
in the scale of fees published under the authority of the 
Masters of the Courts ; the Court will compel the she- 
riff to refund the excess, and also to pay the costs of 
the application.' 

[9.]. The right of a defendant to call upon the 
plaintiff to give seenriiy for costs, before he is idlowed 
to proceed further in the action, is viewed as Btriciissimt- 
jfung,y but i* allowed in certain cases, e. ^, 1. For 
payment of the former costs^ where a second actiou of 
ejectment is brought upon the same title, and for the 
same premises as in a former suit, and in which 4he 
costs remain unpaid,^ though it was not tried.^ 2. And 
for security a& to costs^ in the case of the sovereign: of a 
foreign stated suing in a Court here.<^ 3. A wife suing 

« Pigpu ▼. Dmmtnmid, 4 Scott,. 573 ; 1 Bing. 354. '' 

^ Id. 1 Scott, 264 ; 1 Bing. N. C. 354 ^ Hunter v. Whitfield^ 
6 DowU70. 

^ Mummery T. Campbtlt^ 4 Moore and Scott,,379 ; 10 Bing» 
511 ; 2 Dowl. 79». 

X 1 Vict. c. 55, S8. 1, 4. 
, y Ejt parte TtUl, 1 M. and A. 80. 

% Crundell y. Bodily, 8 Mod. 225; Stra. 554; Holdfatt r. 
Jackson, Barnes, 133 ; Doe d. Standish v. JRo^ b B. & Ad. 
878 ; 2 Nev. & M. 468. 

■ Doe d. Lemgdon v. Langdon, 5 B. and Ad. 664 ; 2 Nev. 
and M. 848 ; Doe v. Shadwell, 7 JOowl. 527. 

^ Emperor of Brazil v. Robinsim, 5 Dowl. 322 ; 1 Nev. and 
F. »17 ; 6 Ad. and £11. 801. 

« King 0/ Greece v. Wri^kl, 6 Dowl. 12. 
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in her busband's- nemer' and not bann^ any separate 
property of her own ^ or* soin^ in their joint uames, and 
witBoiit his authority.' 4* The assignee of a bond^ or 
ether (4iose in action, suing in the nane of Uie assignor 
iniio is abroad.* 5. Where the plaintiff is resident outh 
of England and Wales, permanently,^ and not teo^po*' 
varilyi only; and this is so, though he sues in /ormS 
ptNtperis ; or where a public company, trading out of the 
junsdiction, are the plaintiffs^ 6. If a person who has 
petitioned the Court for the Relief of Insolvent Debtors 
for his discbarge, proceeds in the action,^ after he has 
executed, or there is an assignment."^ 7> Where the 
plaintiff becomes a bankrupt, and his assignees being ap* 
plied to by the defendant,^ resolve to interfere,^) and also- 
vesolve to proceed in the action.? 8. Where the plaintiff 
removes ail bis furniture, and absconds.4 9. Or ia 
ejectment, if the lessor of the pliuntiff is an infant,' and 
a Judge, on setting aside proceedings for irregularity^ 
may stay further proceedings until they are paid.^ But 

* Morgan v. TVkomtu, 2 Dowl. 332. 

* Harrison v. Almond, ] H. and W. 519 ; 4 Dowl. 32r. 
' Morgan y. Thonuu, 2Dowl. 332 ; 2 C. & M. 388; 

ff Yomie V. rude, 3 Ad. and Ell. 311. 

^ Mahon v. Martinez^ 4 J. B. Moore, 356 ; Mahtney ¥;- 
SmUh, 1 M'Clel. & Y. 2r3 ; Limerick Railway Company v. 
Footer, 4 Bing. 394 j 1 M. &P.23; Annesleyy. Simton^^ 
Madd. 390. Evering v. Ckiffenden, 7 Dowl. 536. 

i Gwmey v. Key, 3 Dowl. 559; 1 H. and W. 203; Edkn- 
burgh and Leith Railway Company r, Dawson, 7 Dowl. 573. 

J J'aylor v. Eraser, 2 Dowl. 622. 

^ LSmeiick antl Whterfopd Railway Company if, Frasery 4 
Bing. 394 ; 1 M. and P. 23 ; 7 Dowl. 573. 

* Doyle V. Anderson, 2 Dowl. 596 ^ Ueaford v. M^Knighi, 
2 B. and C. 579 ; 4 D. and R. 81. 

n-1 & 2;Vict. c. 110, s. 35 ; Andrews v^Marris,7 Dowl. 7K2. 

■ Reynolds v Howden, ]8.i8, MS. 

o 6 G. 4, c. 16 ; Wiikmshaw v. MarshaU, 4 Tyr. 993 ; fTebh 
▼. Ward^ 7 T. R. 29d; Mason y, Polhill, 2 Dowl. 61 ; 1 C.& 
M. 620 ; 3 Tyr. 595 ; Beckham v. Knight, 4 Bing. N. C. 74 ; 5 
Scott,336; 6Dowl.227; Doe&,€olnttghiy.Blick,bSco\X,7\4, 

V Webb V. Ward, 7 T. R. 296 ; Manley v. Mayve, 3 M. and 
R 381 ; Mason v. PolhUl, 2 Dowl. 61 ; 3 Tyr. 595. 

4 Rogers y» Banger, 4 Dowl. 411. 

r D'>e d. Roberts y, Roberts, 6 Dowl. 556. 

* Wenham r. Dournes, h Mev. and M. 244 ; 3 Ad. and Ell. 
450; IHur. and W. 324. 
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sueh an application is not allowed, where the plaintiff is 
a peer^ of England,^ Scotland,^ tir Ireland ;^ nor if she 
is a peeress,^ (except upon her becoming a widow, and 
being noble by marriage only, she marries a com- 
monerr), nor where the plaintiff is a member of the 
House of Commons $* the High Commissioner of the 
Ionian Islands ;* an officer in the British^ or a foreign 
ser?ice,c though during a civil war there ;<^ or a mariner, 
provided his family are here, though it be in lodgings 
merely*;® nor because one only' or two joint lessors m 
eiectment, or two onljr out of three co-plaintiffs are 
abroad ; nor from a fordgn ambassador here ;? nor upon 
the ground of mere poverty,!^ however extreme, and 
though the plaintiff sues qui tarn, and in several actions, 
and by the same attorney ; nor because a third person 
has instigated and encouraged the action.^ 

Where the action is in ejectment, the intended de- 
fendent must enter into the Consent Rule, before he 
can make an application as to security for costs ; and in 
other actions an appearance must be previouslyi' en- 
tered. 

t Earl Ferrers v. Rohim, 2 Dowl. 636. 

"" Walker y. Lord Grotvenor, 7 T. R. 171 ; Rex r, BUhop of 
St. Attqth, 1 Wils, 332. 

" 5 Anne, e. 8, art. 23 ; Dighyy. Alexander^ 1 Dowl. 713 ; 
j^hy v. Sterling, 8 Bing. 55 ; 1 M. & ScoU, 11 6 ; 1 Dowl. 248. 

w 39 & 40 Geo. 3, c. 67, Art. 4 ; Coates v. Lord Hawarden^ 
7 B.&C. :^88; 1 M. & R. 110. 

X Countess o/RutkauTs case, 6 Rep. 53 b, 

Y Co. Litt. 16 6 ; 2 Inst 50 ; Dy. 79 b ; Ow, 81. 

s Holt, 264 ; Bamardo v. Mordaunt, 1 Ld. Ken. 125. 

* Lord Nugent r. Harcourt, 2 Dowl. 578. 

^ Evering r. Chifenden, 7 Dowl. 536. 

« FrodshoM v, Myers, 4 Dowl. 280 ; 1 H. and W. 536. 

^ 0*Lawler v. Macdonald, 3 J. B. Moore, 77 ; 8 Taunt. 7:i6. 

« Ford V. Boucher, I Hodg. 58. 

' WUstm V. Minchin, 1 Dowl. 299 ; 2 C. and J. 87 : 2 Tyr. 
166 ; Doe r. Roe, 1 Hodg. 315; Anon. I Dowl. 300 ; 2 C. and 
J. 88. 

9 De Montellano (Duke) r. Christian, 5 M. and S. 503. 

I* Gregory v. Elvidge, 2 Dowl. 259 ; 2 C. M. and R. 336 ; 
4 Tyr. 235; Jones y. Edwards, 5 Dowl. 369. 

t Hearsey v. PeckeU, 5 Bing. N. C. 466; 7 Dowl. 437 ; 7 
8cott, 477. ^ Bonnefor v. Russell, 5 Dowl. 555 ; De 

iaPreuve v. T^e Duke de Biron, 4 T. R. 697. 
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Previously to the motion, a demand^ for the secority 
should be made, as a mere notice of an intention to apply 
to the Court is not sufficient, it not being eouivalent to 
a demand and refusal. In order that the rule may ope- 
rate until cause is shewn upon it, as a stay of proceed. 
iii|(s,^ a previous application for security for costs should 
be made to the plaintiff, or to his attorney ; but even if 
this is done, a rule granted upon the last day of any 
term cannot so operate.^ This application is also requi- 
site, in order that the costs of the motion may be ordered 
in favour of the applicant,^ and the notice in either case 
should be in writmg. The application must always be 
made promptly,^ and immediately upon learning the 
facts wnich constitute the ground for it.' It wiU be re« 
fused where there has been a subsequent delay ,s and so 
shewn by the pladntiffs ; unless it was caused bv the act 
of the latter, or their attorney. It is usuaUy made bdTore^ 
issue is joined ; though if the circumstances are special 
it is allowed even just before" the trial, and the then state 
of the action must be shewn ; but not in general after an 
undertaking for short notice of trial; ^ or in any case pend- 
ing a rule tor a new trial $^ or after* judgment. Where 

1 Huntley v. Bulmer, 6 Scott, 247 i 6 Dowl. 633. 

" jidama y. Brown, 9 Bing. 81 ; 2 M. & Scott, 154; 1 
Dowl. 273 ; Bailie y. De Bemales, 1 B. and A. 331. 

" Qronow v. Poinier, 3 Dowl. 571. 

o Bohr* T. Sessions, 2 Dowl. 710 ; Jones v. Jones, I Dowl. 
313; 2C. &J.207, 

4 The King of Greece v, Wright, 6 Dowl. 12 ; Young y, 
ftushworth, 8 Ad. & £1. 479, (n) ; 16 Leg. Ob. 316. 

' Ihtnam v. Stint, 5 B. and A. 702 ; 1 D. and R. 348 ; 
Wainwright y. Bland, 2 C. M. and R. 740; 4 Dowl. 541 ; 
1 Tyr. and G. 137. 

• Jones y. Jones, 2 Tyr. 216 ; 2 C. and J. 207 ; 1 Dowl. 
313 ; Fry y. Wills, 3 Dowl. 6. 

« R. H.2 W.4, (98). 

« Doe d. Martin y. Parker, 2 C. M. and R. 457 ; 4 Tyr. 
144 ; 2 Dowl. 373 ; Huntley y.Bulmer, 6 Scott, 247 ; 6 Dowl. 
633 ; Edinburgh Company v. Dawson, 7 Dowl. 573. 

" De Montellano {Duhe) v. Garcias, 1 Bing. 67 ; 7 J. B. 
Moore, 361 ; Michel y. Pariski, 2 H. Bla. 593 ; Steely, Lacy, 
3 Taunt. 273 ; Muller y. Gemon, 3 Taunt. 272. 

^ Oxenden y. Cropper, 4 Dowl. 574 ; 1 H. and W. 642. 

X Bohr y. Sessions, 2 Dowl. 710 ; Luzaletti y. Powell, 1 
Marsh, 376. 
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the aecurity has been entered into^ the insolvency of the 
8ureties,7 or a suf^i^estion that the expences of witnesses 
to support the defendant's pleas of justification, will 
greatly exceed the sum first named,' do not either of 
them form any ground for renemng or increasing the 
security^ or its amount. The defendant may, though he 
resides abroad,* make the application ; but the merits 
of the action, or its hardship on him, are not material in 
support of it> Where the plaintiff sues in formd pau- 
peris,^ he must be dispaupered before he can be called 
upon to give security for costs. The affidavit upon 
wnich the application is made, must state " positively i**^ 
and not on mformation^ or belief,' the precise grounds, 
e* ft' th<^ absence abroad, and where.s The application, 
and also the rule or order, can only refer to the ** future'*^ 
costs ; and where the security is given ; the subsequent 
return to England of the plaintiff will not operate to 
discharge the sureties from liabilitY.^ If a wife uses the 
name of her husband as plaintiff m an action, without 
his consent, he is entitled to stay the proceedings until 
security for the costs is given to himself i But the de- 
fendant in the action cannot make such an application > 
[10.] The defendant is, upon putting in special bail iti 
due time, and with an affidavit of their property,^ in ^its 



J Jonea v. Jacobs, 2 Dowl. 442. 

• PistmiY, Lawaon, 5 Scott, 418; Kent r. Poole, 7 Dowl. 
573. 

• Baxter v. Morgan, 2 Marsh. 80 ; 6 Taunt. 379. 
^ Ciragne v. Hassan, 1 Marsh. 421 ; 6 Taunt. 20. 

^ Myleit V. Hucker, 5 Dowl. 647 ; Doe d. Leppmgweli r. 
TrusseU, 6 East, 505. 
^ Adams v. Broum, 1 Dowl. 273 ; 9 Biog. 81 ; 2 M. & Scotir, 

154. 

« Oliva V. Joknstm, 5 B. ami A. 906. 

' Sandys v. KofUer, 6 Dowl. 274. 

ff Doe d, Selby v. Alston, 1 T. R« 493 ; Harvey v. Jacob, 
I B. and A. 159. 

J» Oxenden v. Crupper, 4 Dowl. 574. 

> Badnait v. Haley, 4 M. and W. 535 ; 7 Dowl. 19: 

i Morganr, Thomas, 2 C. and M. 388 ; 2 Dowl. 232; Har^ 
risan and Wife v. Alnumd, 1 H. and W. 519 ; 4 Dowl. 321. 

^ Mingottiv. Drummmd, 1 Lord Ken. 469; Chambers v. 
Donaldson, 9 East, 470. 

» Webb's bail, 1 Dowl. 446 j R. T. 1 W. 4, (3) . 
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.material parts substantiaUy™ a^eemg* with the form 
pre8cribea,>^ and the Rules of Coiirt,^ provided they 
justify, entitled to his costs therevn.P^ If there is a ma- 
terial variance, he cannot have them allowed at the 
time of justification,*! but they become '* costs in the 
cause."' Upon fiirUiev time being, given to the plaintiff 
for inquiry after the defendant's bai}, it is on payment of 
costs by the former.^ The defendant having before^ 
issue jomed in faet^ or law, justified his bail, has a right 
to have out of Court his deposit of debt, and 20/. for 
the^<;o8ts.^ 

[IL] A demand in writing for a declaration having 
been served, and a default made for four days after- 
wards ;^ the defendant is at liberty to si^n a judgment 
of non pros., and upon which costs in aU cases follow,' 
except in ejectment 7 

[121. The proper length of the common counts in 
the actions of assumpsit and debt, is explained by the 
Rules of Court; and if it is extended materially beyond, 
and without an adequate reason, there are not any costs 
allowed thereon, either as between party and party, or 
attorney and client.' And where any counts in a aecla- 
ration are manifestly* for the same identical cause of 
action,^) e, g. a count for debt as to the treble value of 

» Broum'i baii, 5 Dowl. 220. 

» R. T. I W. 4. Sched. » R. H. 2 W. 4, (19). 

r WeUer'i bait, 6 Dowl. 312 ; 1 W. W. and H. 76. 

1 Carter's baii, 5 Dowl. 577; Miller's baU, Ibid. 602; 2 M. 
and W. 368. 

' Brawny. Ahrenfeldt, A M. and W. 76 ^ 7 Dowl. 46. 

• IHcas V. Smilh, 3 Scott, 600. 

< Shore v. Cox, 6 Dowl. 266 ; 1 W. W. and H. 84. 

u 7 & 8 G. 4, c. 71, s. 3^ Morris r. Shepherd, Exch., 1838, 
MS. 

^ 8. 3 ; Hanwell v. Mure, 2 Dowl. 15&. 

^ R. T. 1 W. 4 (8) ; Teuion v. Grant, 5 DowK 1*3. 

X Davies v. Jatnes,. 1 T. R. 371 ; 2aHen.8, c. 15 ; 8 Elic. 
c. 2 ; 4 Jac. 1, c. 3 ; Clark r. Mayor of Berrnvk, 4 B. and 
C. 649 ; 7 D. & R. 104. 

r Goodright d. Ward v. Badiille, 2 W. Bla. 763 ; Doe d. 
yemon v. Roe, 7 Ad. and Ell. U. 

X R T. 1 W. 4, (6) ; and Ibid. Schedule. 

■ Gardner v. Bnwmmn, 4 Tyr. 412 ; Cholmfwdeley r. Payne, 
3 Bing. N. C. 708; 5 Dowl. 638; Roy r. Bristow, 5 Dowl. 
452 ; 2 M. and W. 24Jk. b R. H. 4 W. 4, (5;. 
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predial dtlies not set out, and another for tithes bar^ned 
and sold ;<^ a judge at chambers will order that the de- 
fendant shall have his costs thereon, and also of the 
application .<^ 

[13.] As a general rule, the defendant is entitled to de- 
mand oyety i. e. an inspection of any specialty, letters 
testamentary, and letters of administration alleged in the 
declaration .« In the case of a bond with a condition, his 
demand may refer to both of them, or one only ;^ when 
made of letters testamentary,? such a demand entitles 
him to a copy of the letters and of the will ; or if the 
plaintiff relies upon the " act of court/' or a minute of 
the grant, and according to the practice indorsed upon, 
or entered at the foot of the original will -fi^ the defendant 
has a right to a copy of such act or minute. Where the 
demand refers to letters of administration, a copy thereof, 
and of all others set out must be given ; and it an exem- 
pMcation is relied upon, then there must be a copy of 
that document furnished.^ If any of these documents 
are material to the case of the defendant,^ he may set 
them out at length at the head of his pleas,^ and still 
treat it as a parcel of the declaration ; and the costs of 
doing so are part of his " costs in the cause.'* 

[14.] Where there is a plea of payment into court,> 
there are four subsequent events to be considered with 
reference to costs, and whether the payment be of a 
money demand,in or by leave of a judge,» for unliquidated 

^ Lawrence v. Stephens^ 3 Dowl. 777. 

^ R. H. 4 W. 4, (6) ; Wordy, Graystoch, 4 Dowl. 717. 

<" Hobart, 217, 233; Holt, 211; Goodrich y. Turley, 4 
Dowl. 431 ; 1 Gale, 354 ; 2, C. M & R. 694 ; IfTyr. and G. 149. 

' Longmore v. Rogers, Willes, 288 ; Barnes, 263. 

s Shepherd v. Shorthose, 1 Stra. 412 ; Hensloe's case, 9 Rep. 
36 b ; Daley v. Mahtm, 4 Bing. N. C. 235 ; 6 Dowl. 395 ; 5 
Scott, 606 ; Canterhtry [ArchUshop) r, Tubb, 5 Dowl. 627 ; 
3 Bing. N. C. 789 ; 3 Hodges, 101 ; 4 Scott, 543. 

^ 1 Jac. 514 

I Doey. Gunning, 2 Nev. and P. 260 ; Doe v. Afew, lb. 266, n. 

J R. H. 2 W. 4, (44) J Jefery v. White, 2 Dougl. 476 5 
Wallace v. Cumberland, 4 T. R. 370 ; Ferguson v. Macreth, 
Id. 371, note. 

^ 1 Saund. 317, note (2) ; Jefery y. White, 2 Dongl. 476. 

* R. T. 1 Vict. (1.) 

»» R. H. 2 W.4, (55.) n R. H., 4 W. 4 (18.) 
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dama^s.o e,g. I . Where the pkintiff accepts the money 
pidd mto Courts in satisfaction and discharge of the 
cause or causes of action in respect of which it was pud 
in ; in such a case, provided there is not any other plea, 
he has his entire costs.4 2. If there is another plea, but 
not any other cause of action ; he has his general '' costs 
of the cause," and must in his replication ' enter a nolle 
proiegui as to the residue ;» or a non prot. as to that part 
may (after a rule to reply is out) be signed, or else these 
latter costs may, on taxation, be deducted from the gene- 
ral cost8.t 3. If there is another plea,^ or there are other 
Eleas, and also an additional cause of action, the pldntiff 
as his general costs of the cause ; and he must, (a like 
rule being out) in order to prevent a non pros, enter a 
nolle prosequi as to such additional cause of action.^ 
But where he replies excess, or proceeds in the action 
for the additionfd cause of action, tJie issue is, and 
the costs are taxed for him, on the plea of payment 
into Court alone,^ if he ffuls in the action $ or if he 
succeeds, then he has his costs in addition, upon the 
cause of action upon which he has so succeeded ^ 
and where the plaintiff, after plea pleaded, obtains leave 
to amend his declaration on payment of costs, by in- 
creasing the amount of damages ; and the defendant after 
the amendment, pays money into court, by which one of 
liis pleas become unavsdlable; it is held that he is not 
entitled to the costs of such plea.y Where there is a new 
assignment in an action of tort, and money is paid into 
court,z the plaintiff has his costs of the writ and of the 

3 & 4 W. 4, c. 42, 8. 21 ; R. H. 2 W. 4, (55.) 

P R. T. I Vict (2.) 4 Farrant v. Morgan, 1 Gale, 15C. 

' Topham v. Kidmore, 5 Dowl. 676. 

• 3 & 4 W. 4, c. 42, 8. 33 i 3 Scott, 761 ; 3 Bing.N. C. 331. 

< Ooodee v. Ooldsmith, 5 Dowl. 288 ; 2 M. and W. 202. 

« 4 Anne, c. 16, 8. 4 ; R. H. 2 W. 4, (74;) Milner v. Gra- 
ham, 2 Dowl. 422 ; Twigg v. Putti, 4 Dowl. 266 ; Doe v. 
Webber, 4 Nev. and M. 381 ; 1 H. and W. 10; 2 Ad. and EI. 
448 ; GosbeU y. j^rcher, 2 Ad. and El. 500 ; 1 H. and W. 559. 

" Topham v. Kidmore, 5 Dowl. 676$ Emmett v. Standen, 3 
Mee. and W. 497 ; 6 Dowl 591. 

"•^ R. T. 1 Vict. ; EMott v. Callow, 2 Salk. 527 ; Malcolm 
r. Fullerton, 2 T. R. 648. 

y Gould r. Oliver, 5 Ring. N. C. 115 ; 6 Scott, 884. 

> Griffiths V. Jones, 5 Dowl 167. 
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new assigmnent, and the otbef costs l^elonfif to the de- 
fendant. If under an order tO' stay proceeding's upon 
payment of debt and costs, tbeplaintiffhas'ofiertid tohim 
and refuses the saine amount of money, which on being^ 
paid into Court be accepts ; he is only allowed upon' taxa- 
tion the costs incurred by him at the time of such offer.^ 
[15.] Exeept where it arises with reference to a plea 
in abatement,^ a> nmi pros either before or after declara- 
tion,<^ even in penal ^ actions, always entitles the defen- 
dant to his cosCs ;^ and where after plea in bar pleaded, 
the plaintiff takes out a rule to discontinue,^ he must by 
the terms of it consent to pay the defendant'^s^ costs ; 
and further, that if they are not paid within four days^ 
after taxation, a n^n pros may be entered, in such a 
case, if after the costs have been taxed under the rule» 
default is made in payment ;S^ there must be a demand in 
writing made for them, and upon a refusal the actioxr 
remains j^ subject, however, to the right of the defendant 
to sign a judgment of nrmprot ;i and this right is not 
affected though the latter becomes insolvent.^ Upon a 
non proa being signed, the costs incurred upon the above' 
rule are taxed for the defendant, as part of his " costs in' 
the cause.^*' The plaintiff is also liable to the costs of 
the defendant, on the entry of a nolle prosequi J^ But on 
entry of a cassetur breve there are not any costs.i^ 

■ Parsmti v. Pitcher, 4 Bing. N. C. 306 ; 2 Dowl. 432 ; S 
Scott, 791. 

^ Micklam ▼. Bate, 8 B. and C. 642 ; 3 M. and R. 91; 

« 13 Car. 2, s. 2,"c. 2; Oldham y. Bvrrelt^ 2 T. R. 26 ; 
Davies r* James, I T. R. 371. 

^ 18 Eliz. c. 5, 8. 1. * 4 Jac. I, c. 3, s. 2i 

' R. H. 2 W. 4, (10(^) ; Doe dem. Postiewaite v. I9eale^ 6 
Dawl. 166 ; 8 Eliz. e. 2, s. 3; bat where the person' acting as 
the plaintiff is not an attorney, this may be witboitt cost^. 
Paterton T. Peueii, 2 Dowh 738^ 3 M. & Scott, 195. So also 
if there was fraud in the conduct of the defendant, Poensgjmv^ 
ciioHter, 6 Seott, 300. v Citoper v. HolUnway, \ Hodges, 76. 

1" Moiling V. BachholiZy 3 M. and S. 153 ; Wkitmorey, Wxf- 
Uams, 6 T. R. 765 ; Ettgington y. Proudman, I Dowl. 152 ; 
Lyon y. Moylan, 1 Alcock and Napier, 112. {Irish.) 

1 R. H. 2 W. 4 ; Cooper y. HoUoway, 1 Hodges, 76. 

k hishett V. Biddle, 3 Dowl. 634. ^ 2 Saund. 73: 

n 8 Eliz. c. 2, 8. ^; Cooper y. Tifin, J T. R. 511. 
n Tidd'8 Pr. 9th ed. 683. 
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[16.] The costs incurred by the defendant upon a 
motion made by him for " judorment as in case of a non* 
suit/*^ and dischar^^ed upon a " peremptory undertak*^ 
iug.;" are, if he afterwards succeeds in the action, part 
of his ".costs in the cause/'^ If his rule is made abso- 
lute,P he is entitled to these costs, and without any 
specific application for them ; and when such a rule 
absolute, is, on the application of the plaintiff, and on 
special facts shewn, opened ; so as to let him in to try the 
cause ;*i or where he obtuns an enlargement of the per- 
emptory undertaking ;' the terms are in ordinary cases 
** on payment of costs " to the defendant." 

[I/.] ** Costs of the day " are allowed to the defen- 
dant,^ where notice of trial has been given by the plain- 
tiff,^ and there has not been either a countermand^ or 
continuance^ of notice of trial, or any such in due^ time ; 
and .there is not any sufficient reason for the default 
in not trying the cause./ If the cause was made a re» 
fHfjnet,^ wt&ether at the sittings in town, or at the assizes ; 
these costs quinot be moved for with respect to such 
fion-trial ;& but they will be incurred, though a proposal 
to refer the case was made after the commission dav.^ 
These costs may be had by the defendant, though lie 

> 14 Qeo. 2,«. 17, s. 3; 23 Hen. 8, c. 15; 4 Jac. 1, c. 3 ; 
8 &9 W.3, c. 11,8.3. 

• Brown r, 7Vinn«r, M'Clel. 593; 13 Price, 803; Goodhail 
V. Ray, 4 Dowl. 1 ; 1 H. and W. 233. 

P Johnson v. Smith, 1 Dowl. 421. 

<i Joknaon v. SnUth, suprA, R. H. 1 Vict. ; iZer r. Sherif of 
MuldUux, 1 Chit. 445. 

» Pitiy. Evans, 2 Dowl. 226; Percivalv. Bird, 4 Dowl. 746; 
DeRutten v, John, 5 Dowl. 400. 

• Detmehaye v. Rickardson, 4 Dowl. 564 ; 1 H. and W. 653. 
« R. M. 1654, (18). 

« Doe d. Lindsey v. Edwards, 2 Dowl. 468 ; Partington v. 
TFyatt, 6 Bing. 171 ; 3 M. and P. 316. 

' R. H. 2 W. 4 (62). 

^ R. M. 1654, (21) C, P. ; Stewarty, AlimAam, 2 Dowl. 709 ; 
2 C. & J. 235 ; 2 Tyr. 728 ; Wdrdle v. Acland, 2 Dowl. 28. 

X Tytt V. Stevmtm, 2 W. Bla. 1298 ; Weak d. Surge v. 
Callaway, 7 Price, 5;il. 7 Monk v. Bonham, 2 Dowl. 336. 

« WaUers v. Weatherby, 3 Dowl. 328 ; 4 M and W. 407 ; 7 
Dowl. 86. 

• Gains v. Bilson, 1 M. and P. 87 ; 4 Bing. 414. 

^ Eaton V. Shuckburgh, 2 Dowl. 624. 
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also brinfi^ the cause down by proviso ;« and may be 
applied for upon a default bein^ made, and without 
moving for judgment as in ease of a nonsuit ; but after 
they have been applied for, the latter motion with respect 
to the same default in not trying, is not allowed ;^ or the 
application may be made, after tne motion for judgment as 
in case of a nonsuit has been discharged upon a peremp- 
tory undertaking ;® and in the latter case, if the costs of 
the day appear from the affidavit upon which the motion 
was founded to have been incurred, they are usually 
awarded as part of» and in the same rule ;' but not as a 
condition precedent with respect to the future trial;? 
and if the rule is made absolute, it does not mention 
these costs > Where a plaintiff sues in formd pauperis} 
and iS) though it arises from a want of necessary evi- 
dence,^ ^^ty o^ vexatious^ delay ; the defendant, upon 
such a default being made, is entitled to move (by a rule 
to shew cause) for mese costs. The defendant's right to 
these costs is not taken away, though he afterwar£ fails 
in the cause,^ and he may apply for them at anv time 
while the cause remuns in Co\xri.^ In an action oi eject- 
ment^ they are moved for under the terms of the con- 
sent rule. The course in practice with respect to such a 
motion is thus ; an affidavit is made by the defendant's 
attorney, or his managing clerk, stating the fact of no« 
tice of tried having been given upon the part of the plain- 
tiff, for what sittings, or assizes ; or for what time, upon 
a writ of trial, or a writ of inquiry ; and the default in 

c Blow V. ff^yatt, 4 M. and W. 407 ; 7 DowL 86. 

«» R. H. 2 W. 4, (70.) 

« Doe y. Edwards, 2 DowL 572 ; Ray v. Sharp, 4 DowL 354. 

' Pearcy v. Oi&en, 1 DowL 362 ; Lyrmiker v. Ban, lb, 563 ; 
Partington v. Wyatt, 6 Biog. 171 ; 3 M. and P. 316. 

f R. H. 2 W. 4, (70) ; Doe d. Hope y. Carter, 1 M. and 
Scott, 516 ; 8 Bing. 330 ; Gibbs v, GoUs, 7 DowL 325. 

^ Johfuon T. Smith, 1 DowL 421. 

i Doev. Edwards, R. H. 2 W. 4, (110). 

J Doe dem, LeppmgweU v. Tuuell, 6 East, 581. 

k Four y. French, 5 DowL 554. 

» Redit V. Lucock, 2 DowL 247 ; 2 C. and M. 337 ; 4 Tyr. 
281 ; 2 DowL 247 ; Lang v. Webber, 1 Price, 375. 

» JUdit V. Lucock, 2 DowL 247 ; 2 C. and M. 337; 4 Tyr. 281. 

« Goodright dem. Batch y. Rich, 7 T. R. 327; Weak deoi. 
Surge y, Caioway, 7 Price, 531. 
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proceeding to trial, and want of countermand, or con- 
tinuance in due time. The motion is '* of course/' but 
can only be made in term time. In the Courts of Queen's 
Bench and Common Pleas, the rule is absolute in the 
first Instance ; but in the Exchequer of Pleas^ it is strictly 
nisi,^ for four days in a town cause, and for six days in a 
country cause ; it does not however stay the proceedings 
in the meantime j^ if cause is not shewn, it becomes by 
its own operation, and an affidavit of the service of the 
rule being filed with the master, absolute; if cause is 
intended to be shewn, two days' previous notice of 
doing so must be served upon the plaintiff's attorney ; and 
the rule then becomes an ordinary " rule to shew cause ;"p 
and on a postponement of a cause in favour of the de* 
fendanty the plaintiff is entitled to his costs of the day .4 

[18.] The former observations as to the proceedings 
upon the part of the plsdntiff preparatory to the trial, 
also apply for the main part to the defendant ; and if the 
latter has in his possession, custody, or power, any do- 
cument material to the plaintiff's case,' and which he 
has a right to have stamped ;» and if upon application 
bdng made to him for the purpose, he consents at once 
to it, the costs of the attendance at the Stamp Office 
thereon by his attorney, are payable by the plaintiff.^ 
The entry of a nolle prosequi,^ either to the whole de- 
claration,^ or to part only,^ or in cases ea delicto,^ as to 
one or more of a greater number of defendants ; gives 
to the other side their costs thereon. , 

" Robhuon v. Hobinson, 3 Dowl. 177 ; Daz's Practice, 75. 

Eagary, CutthiU, 3 M. and W. 60 ; 6 Dowl. 125 ; Gibbs 
V. Oolesj 7 Dowl. 325. 

P Pope V. Fortf Exch. Trin. Term, 1839, M.S. 

1 Walker y. Lane, 3 Dowl. 504 ; 1 Gale, 52. 
' Taylor y. Osborne, 4 Taunt. 159. 

• Batemany, PMllipsy 4 Taunt. 157. 

* Inman y. Hodgson, I Y. and J. 28 ; Browning y, Ayhuin, 
7 B. and C. 204. 

B 3 & 4 W. 4, c. 42, 8. 33 ; 1 Saund. 207 ; C. Bertram r. 
Gordon y 6 Taunt. 444. 
» Fleming y. Langton, 1 Stra. 532 ; Zhiberoy y. Johnson, 7 T. 

R. 473; 9 D.&R. 801. 

'^ 3 & 4 W. 4, c. 42, B. 33 ; 1 Stund. 207 c in notU ; Bowden 
y.Hom, 7 Bing. 716. 

X Bloom/leM y. Blake, 2 Dowl. 237 ; Dale y.Eyre, 1 Wils. 
306 ; 3 & 4 W. 4, c. 42, s. 32. 
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Where after the issue ia fact is delivered, the plaintiff 
obtauns an order to amend it ; the terms imposed, usually 
are upon " payment of costs."/ 

1^19.] Upon a demurrer bein^ joined,* the eame rules 
which were before* stated with respect to delivery 
of "points for argument **^ and " demurrer books '* for 
the Judges, apply also as to the defendant. Where a de- 
murrer is set down for argument, and the defendant 
afterwards becomes bankrupt, this is not any ground for 
striking it out of the special paper ; even though the as- 
signees refuse to give security for the costs ;^ because this 
would prejudice the jus teriii in the lien of the defen- 
dant's attorney.^ At this stage of the pleadings, the 
Slaintiff is not allowed to amend them,^ or to with- 
raw his demurrer, and deliver a replication,? except 
on payment of costs ; and a judgment for the defendant 
on demurrer, whether as to pleadings in abatement or in 
bar, entitles him to the costs thereon ;^ provided it deter- 
mines the action, or the defendant afterwards succeeds 
therein.* 

[20.] Upon an issue cf nul del record raised upon 
pleadings iu abatement, there are not any costs ;^ but 
they are allowed^ where such pleadings are in bar,"^ e. g. 
setting out a record of a former recovery for the cause 
of action declared upon in a court of competent juris- 
diction, upon a similar issue, and with a conclusive re- 
sult -^ on a special case stated for the opinion of the 

y Atwitt r. Baktt, 5 Dowl. 462 ; R. H. 4 W. 4, Schedule. 

«R. H.4W. 4. • p. 17. 

t R. H. 38 G. 3, K,B.\TA\ G. 4, C. P, 

c R. M. 4 W. 4 ; Darker v. Darker, 2 Dowl. 68 ; Park§r v. 
Ritey, 3 M. and W. 230 ; GatUJe v. Bourne, 5 Scott, 674. 

<* Flighi V. Glossop, 4 Dowl. 135 ; 1 Hodges, 222 ; Young r, 
RHshwarth, 8 Ad. and £11. 479, (n). 

« Whittaker v. Ma»mj 4 Biog. N. C. 303 } 5 Scott, 740. 

' Anon, Lofft. i.')5. 

9 E,lmond9 r, Walter, 2 Chit. 291. 

1" 3 & 4 W. 4, c. 42, s. .34. 

< Vallance V. Attanu, 2 Dowl. 118. 

^ Thvmasv, Lloyd, 1 Salk. 194; Garland r. Ertentl, Id, 

1 4 Jac. 1, c. 3 ; Dawson v. Lee, Cro. Car. 566. 

» 2 Sellon's Practice, 1—6. 

> R. H. 4 W. 4, (8} ; Behrensv. Fault, 1 Keen, 456 ; Siate- 
king ▼. Behrens, 2 Myl. and Cr. 581. 
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Oourty under 3 & 4 W. 4, c. 42,o the defendant obtaining 
the judgrment thereon in his favour, has his costs. 

[21.] Where an issue in fact is joined, it must be 
delivered : and must also be framed in conformity with 
the Rules of Court ;P but, if necessary, it may, under a 
Judge's order) be am«nded,<i on payment of the costs 
of the amendment' and of the application ;■ if it is irre- 
gular, and not amended, the defendant may have it set 
aside for irregularity, and with costs ;t where before 
any notice of trial is given by the plaintiff, he discon« 
tinues the action, there are not any costs allowed to the 
defendant for any briefs.^ 

[22.] Jt is important to consider the effect of a plea 
on the part of a defendant, pleaded quasi puis darrein con- 
tinuancey Such a plea is, under the New Rules as to 
Pleading;^ applicable to matter of defence arising either 
after the commencement of the action, and before^ plea ; 
or after plea pleaded, and before the trial actually had $7 
and where it is pleaded during the latter period, it must 
be accompanied by an affidavit^ as to such matter of the 
defence having arisen within eight days next l»efore the 
time of pleading it. The defendant cannot, after pleading 
bankruptcy puis darrein continuance^ com|)el the plain- 
tiff to replv, and the latter may discontinue witiiout 
payment of costs.^ If upon such a plea the defendant 

® s. 25 ; 1 Ner. and M. note ; Garland ▼. Jekyll, 2 Bing. 
330 ; GarbeUv. Archer, !} Nev. and M. 52:i ; 2 Ad.& El. 500. 

P R. H. 4 W. 4 ; Swain v. Lewis, 3 Dowl. 700. 

«i R. H.4 W. 4 ((.). 

' Walls y.Lyon, I Dowl. 714 ; 2 M. and Scott, 579 ; 9 Bing. 
411 ; Rex v. York {Archbishop), 3 N. and M. 453 ; I A. and 
£11. 394. ■ A t twill y. Baker, 5 Oowl. 462. 

t Hart V. DaUy, 2 Dowl. 257 ; Codrington v, Lloyd, 1 P. 
and D. 157. 

■ Doe d. Postlethwaite v, Neale, 6 Dowl. 166. 

» R. H. 4 W. 4 (2) ; Barber v. Palmer, 1 Salk. 178 5 I Ld. 
Raym. 693 ; 12 Mod. 539. 

^ R. ir. 4 W. 4 (r. 2, s. 2) 5 Powell v. Duncan, 5 Dowl. 
550; W.W. andD. U8. 

X Dudden v. Tritptet, 4 M. and W. 676 ; 7 Dowl. 171. 

y Uretherton y. Osborne, 1 Dowl. 457. 

s miloughbyy. Wilkins, 2 Smith, 396 ; Prince v, Nicholson, 
5 Taunt. 333; Kibblewhite v. ReyrwUs, 7 Scott, 232. 

• WoUen v. Smith, 1 P. and D. 375. 

S 
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eucceeds , and whether on an issue in law raised by a de-^ 
murrer.b or on an issue of nul Hel record thereon ;c or 
on an issue in fact arisinj^ therefrom \^ he is not entitled 
to any costs upon any of the proceedings previous to 
such plea ;« for it is viewed in practice as an abandon- 
ment by him of his former pleas.^ The costs which he 
is therefore entitled to are thus calculated^ e, g, of the 
plea itself ;8r of the affidavit verifying it ;i^ and, if pleaded 
at nisi prius, or upon a writ of triaS being heara, of its 
engrossment upon the nisiprius record or writ •} of the 
subsequent pleadings, and also of the subseijuent pro- 
ceedings to, and of the final judgment. v 
[23.] If at the trial of the cause, the defendant de- 
murs to any evidence i offered there upon the part of the 
plaintiff; and this is allowed either at nisiprius^ or upon 
a writ of trial ;i the practice is that the trial is stayea.°^ 
The proceedings, including this demurrer, are engrossed 
upon the potiea or the writ ; and if the defendant after- 
wards succeeds thereon, he gets all the costs thereof, 
and of all proceedings incidental thereto, as parcel of his 
•* costs in the cause."» Upon a biU of exceptions^ ten- 
dered by him to the ruling of the judge at nisi priusfi or 
of the presiding officer upon a writ of trial ;4 he is, upon 
his succeeding upon the ^vrit of error thereon, entitled 

>» 3 & 4 W. 4. c. 42, 8. 34. 

« Sellon's Practice, Vol. 2, Chap. xiii. ** of Trial by 
Record." ** Beetmi r. Forrest, Aleyn, 66. 

« Lyttleton v. Cross, 4 B. and C. 117 ; 6 D. & R. 81 ; 3 B. 
and C. 317 ; 5 D. and R. 17.^. 

' Barber v. Painter, I Ld. Raym. 693 ; 1 Salk. 178 ; 12 
Mod. .539. V mUoughby v. Wilkins, 2 Smith, 396. 

»» R.H. 4 \V.4f2). 

* Capper v. Stewart, 2 Tidd's Practice, 901, 903 j Myers r. 
Taylor, 1 Ry and M. 404 ; 2 C. and P. 306. 

i hanshmv v. Cocksed^e, 3 Bro. P. C. 690 ; 1 Dougl. 118; 
Cort V. Birkheck, lb. 218 ; Miller v. Warre, 1 C. and P. 237 ; 
Newiss V. />.rrf, Plowd. 4] 1 ; Holt. 219, 1 And. 117, pL 

^ 2 Inst. 427 ; Cort v. Bishop of St. David's, Cro. Car. 34 . 

> Fitzharris v. Boiun, 1 Lev. 87 ; 1 Sid. 103, 105. 

» Miller V. Warre, I C. and P. 237 ; 4 B. and C. .538 ; 7 D. 
and R. 1. " Gibson v. Hunter, 2 H. Bla. 208. 

« Stat. Westminster 2d, 13 Edw. 1, c. 31. 

P Miller v. Warre, supra 

« Strother v. Hutchinson, 4 Bing. N. C. 83 ; 6 Dowt. 238 > 
White V. Hislop, 4 M, and W. 73 ; 6 Doirl. 693. 
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to Ills costs upon the bill of exceptions, of the proceed- 
ings thereon, and in error ;' but to those only ;" and the 
costs of settling a bill of exceptions are considered as 
costs in the Court of Error.* 

[24. J Upon a nonsuit of the nominal plaintiff in ah 
action of ejectment, for any other^ reason than that of 
the defendant not appearing at the trial, and under the 
provisions of the consent rule, confessing "lease, entry, 
and ouster ;"▼ the defendant is entitled to the "general 
costs of the cause," and of all his pleadings, the pro- 
ceedings in the cause, and of his witnesses.^ The ge- 
neral issue^ tenders a distinct issue as to each count ; and 
his costs on the parts found for him, are deducted from 
the plaintifiPs costs. X The defendant is entitled to costs 
where there is a nonsuit of the plaintiff in any other^ 
action : in a penal^ action, or in a scire facias ;^ and this 
right of the aefendant is not altered ; even though the 
plaintiff if he had succeeded in the action, would not 
have obtained any costs,c or not more costs than the 
amount of the debt or damages ^ 

[25.] Where the defendant obtains a verdict as to any 
part of the pleadings in his favour, he is, under the New 

♦ Gardner v. BaiUie, 1 B. and P. 32 ; and see note * post. 

• Bell y. Potts, .5 East, 49; 2 Esp. 712 ; Nowell v. Roake, 
7 B. and C. 404 ; 1 M. and R. 170. 

< Doe d. Harvey v. Francis, 7 Dowl. 193, 523 ; 5 M. and* 
W. 273. 

' Doe 6, Prior v. Salter, 3 Taunt. 485 ; Tidd's Appendix, 
Chap. XX, 8.39, &c, ; Fogg v. Roberts, 2 Ventr. 195. 

" Adams on Ejectment, p. 323. 

" D'je d. Capps v. Capps, 4 Scott, 468 ; 3 Biug. N. C. 768 
5 Dowl. 134. 

X Coa; V. Thomason, 2 C. & J. 498 ; 1 Dowl. 572 ; 2 Tyr. 411. 

7 Knight T. Brown, 2 M. and Scott, 797 ; 9 Bing. 643 ( 
1 Dowl. 730 ; Milner v. Graham, 2 Dowl. 422. 

* 23 Hen. 8, c. 15 ; 4 Jac. 1, c. 3, s. 1 ; Cameron v. Rey- 
nolds, 1 Cawp. 407 ; Davila r. Herring, 1 Stra. 300. They. 
are calculated, however, only on those issues upon which Ihk 
plaintiff does not succed ; Huntley v. Bulwer, C. P. 18 Nov, 
1839. MSS. 

• 18 Eliz. c. 5, s. 3 ; Wilhinson v. ^Uott, 1 Cowp. 3^6 ; 
Willes, 392, 440 ; Law v. Worrall, 1 VVils. 117.. 

^ Bird V. Line, 1 Conr. lUl. 

* Wilkinson v. Allott, 1 Cowp. 366; Jeynes v. Stevenson, 
Bull. Ni. Pri. 194. *» Hutton, 16 ; Hob. 219. 

e2 
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Rules as to Pleading,^ always entitled to some costs ;' 
and if the verdict so founds covers the entire claim of the 
plaintifT^s and whether as in debt, for debt and damages ;^ 
or as in other actions, for damages only \^ he is entitled to 
his "general costs /'i Two most important instances in 
ordinary practice will illustrate this rule« 1 • Where an 
executor or administrator, sued as such, pleads non as* 
sumpsit and also plene administravU ; and succeeds upon 
an issue raised in respect of the latter plea,^ this entitles 
him to the general costs of the action. 2. The same 
principle applies in an action of replevin, where he suc- 
ceeds upon any avowry,^ or cognizance,™ which answers 
the entire case ° of the plaintiflf asproved in evidence ; so 
where there are two pleas, and sufficient of them is proved 
to make an aggregate equal to the plaintiff's demand.^ 
But the rule is otherwise and more limited, where the 
defendant succeeds partially ,p on issues raised by double 
pleadings ;<i and this, whether by pleas ^ to the declara- 

« R. H. 2 W. 4 (74) ; H. 4 W. (7) ; Carv. ThofnauM, 2 C. 
and J. A^% ; 1 Dowl. 572 ; 2 Tyr. 411. 

' 4 Jac. 1, c. 3; ^hop v. CUydetiy Cro. Eliz. 465; Eyrev. 
Thofjje, 6 Dowl. 768. 

« Bennett v. Coster, 4 J. B. Moore, 110 ; IB. and B. 465 ; 
Vivian v. Blake, 1 1 East, 263 ; Fallance y. Adams, 2 Dowl. 
118 ; 1 C. & M. 856 ; 3 Tyr. 865 ; Empson y. Fair/ax, 3 Nev. 
and Per. 385 ; Iggulden v. Terstm, 2 Dowl. 277 ; 4 Tyr. 309. 

*» HoHor V. Ebizson, 10 Mod. 274. 

* FVankum v. Lord Falmouth, 4 Dowl. 65 ; AUenby y« Proud" 
lock, 5 Ner. and M. 636; Staley v. lAmg, 5 Dowl. 616; 
Knight v. Woore, 5 Dowl. 487 ; Probert v. Phillips, lb. 473. 

i Hogg V. Graham, 4 Taunt. 135 ; Ragg v. Wells, 8 Taunt. 
129. 

k Iggulden y. Terson, 2 Dowl. 277 ; 4 Tyr. 309. 

1 7 Hen. 8, c. 4 ; 21 Hen. 8, c. 19 ; Samuel v. Hoder^ Cro. 
Jac. 520. » James v. Tumey, Cro. Car. 497 ; Ibid, 532. 

** Spencer y. Hamerton, 4 Add. and Ell. 413. 

Cousins V. Paddofi, 2 C. M. and R. 547 ; 4 Dowl. 488 ; 5 
Tyr. 535 ; 1 Gale, 305. 

p Doe v. Webber, 1 H. and W. 10 ; 4 Ney. and M. 381 ; 
2 Ad. & £1. 448 ; Bjodcliffe r,Hall, 3 Dowl. 802 ; 1 Gale, 140 ; 
Cos y. Thomason, 1 Dowl. 572 ; Knight v. Brown, Id, 730. 

1 R.U.2 W. 4, (74) i Doe y. Eerrington, 4 Dowl. 602 ; 1 
H. & W. 502 ; Daubuz y. Rickman. 4 Dowl. 1 29 ; 1 Hodges, 75. 

' Gosbell v. Archer, 1 H. and W. 659 ; Vollum y. Simpson, 2 
B. and P. 368 ; Mulliw y. Scott, 5 Bing. N. C. 423. 



CHAP. III.] COSTS OP THB DBFBNDAKT. 77 

tion ; by a repKcation « to a plea of set off ;^ or by pleas to 
a new assignment ;^ and in replevin, by arownes ^ or 
cognizances,^ or by pleas in bar tuereto ;^ or upon issues i 
raised upon the nisi privs record, or writ of trial, where 
a variance arises ' and the facts being specially * found by 
the jury; judgment is afterwards given thereon against 
the defendant, and "according to the very righl; and 
merits of the case ;"b or where part of a count is found 
for the defendant ;« or a plea is found, under Che New 
Rules as to pleadings, distributiveiy,<^^.£'« as to a right of 
way, to £arry water and goods, if the plea of the defen- 
dant is found for him only, i. e, as to so much of the right 
claimed bv him as relates to carryinjs^ goods.* In these 
cases the allowance of costs to the aerendant extends only 
to those expences which relate to the particular issues 
really found ;^ but it is sufficient if they substantially relate 
thereto ; and therefore the taxation is made pro re/rtf as to 
Auch part of the pleadings and proceedings^ and the de- 

* Chappely, Dursttm^ 1 C.and J. 1. 

* DowskmdY, Tkompton, 8 W. Bia. 910 ; Tuck r. Tuck, 7 
Dowl. 373. 

> BroadlkoU r. SAaw^ 2 B. and Ad. 940 ; Htnue v. Thtanet 
Commissumen, 3 B. and B. 117; 6 Moore, 324; Vickerty, 
Gallimore, 5 Bing. 196; 2 M. and P. 359 ; Longden v. Baiufn^ 
1 B. and C. 278 ; Forretter'v, Dak, 1 Dowl. 412. 

' 4 Anne, c. 16, s. 5 ; R. H, 2 W. 4, (74) ; Cook v. Oreen^ 
1 Marsh. 234 ; 5 Taunt. 594; Spencer v. Hamerton^ 4 Ad. 
and Ell. 413. 

w Marriott Y, Shaw, Com. 276 ; 1 Saund. 347, c. 

^ 4 Anne, c. 16, s. S ; Dodd v. JoddreU, 2 T. R. 235. 

y Byre v. Thorpe, 6 Dowl, 768. 

s 3 & 4 W. 4, c. 42, 88. 23, 24 ; Serjeant v. Chaffey, 5 
Ad. and El. 354. 

* 8. 24 ; eueit v. Btvoet, 2 H. and W. 34 ; 5 Ad. and EIL 
118 ; % Nev. and Per. 230. ^ lUd. 

< Prudhonnne v. prater, 4 Nev. and M. 512 ; 2 Add. and Ell. 
645 ; 1 Har. and W. 5 ; Doe d. Smith v. Payne, 4 Nev. and 
M. 381 ;2 Ad. and EI. 448; 1 Hnr. and W. 10 ; Doe v. JSTr- 
ringtm, 4 Dowl. 602 ; 1 Har. and Wol. 502. 

^ R. H. 4 W. 4 ; Ibid, Trespass, (6) . See as to the meaning 
of this word, Higham v. Rabhii, C. P. Trin. Term. 1839. 

« Knight V. Wbore, 3 Bing. N. C, 534 ; 4 Scott, 360 ; 
5 Dowl. 487; lb, 201. 

f Cartwright V. Cook, 1 Dowl. 529 ; Richardt v. Cohxn^ 
I I>owl. i|f33 ; Byre v. Thorpe, 6 Dowl. 768, 
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fendant u endded to a proportionate f allowaoce as to 
one of bis witnesses, wbo gave at the trial material eri- 
dence as to the part so found. The costs allowed to the 
defendant as to snch issues, are, if less than the pluntiff's 
" genera] costs of the cause " deducted thereout ;^ and if 
as is sometimes the case, they amount to more,^ the de- 
fendant is entided to have judgment and execution in 
his fiirour as to such surplus costs. But where a plaintiff 
sues from the commencement of the action in /brmd 
pauperis, and succeeds upon one of several issues, the 
defendant is not entided to costs of other issues found 
for himi There is an important distinction between 
issues in fact and in law. Where the defendant answers 
the whole ^ claim of the plaintiff, '* upon the record," 
as it is termed ; the former has a right to the general 
costs, and those of all issues '* in fact " found for him ; 
and whether on several^ pleas to the declaration ; or in re- 
plevin,™ as to several avowries or cognizances, or pleas 
m bar thereto ; or in cases where pleadings are taken and 
found distributively,>> and he is also entitled to the costs 
upon all issues in law <> which are decided by the court in 
his favour. But where the defendant does not p succeed 
«s to the *' general costs in the cause," he is not sdlowed^ 
either by way of deduction or otherwise, any costs what^ 

*f Lardner v. Dick, 2 C. and M. 381) ; 4 Tyr. 239 ; 2 Dowl. 
333 ; Cnmther v. ElwtU^ 4 M. and W. 71 ; (i Dowl. 6y7. 

>» R. H. 2 W. 4. (74) ; I.w x. Kendall, 5 N. and M. 340 ; 

1 H. and W. 316 ; Milner r. Grakam, 2 Dowl. 422 ; Starling 

V. Cozens, 3 Dowl. 7S2 ; but not where the plaintiff siStei in 

famui pauperis: Gougenheim v. Lane, 4 Dowl. 482 ; 1 M. and 

W. 136. 

* Brydges v. Fuher, 1 Scott, 48A ; 1 Bing. N. C. 510 ; 1 
Hodges, 36 ; Twigg v. Potts^ 4 Dowl. 266. 

J Fo%a V. Racine, 4 M. and W. 610 ; 7 Dowl. 203 ; LovewoU 
r^ Curtis, 5 M. and W. 158. 

I" Frankumv. Lord Falmouth, 4 Dowl. 65 ; 1 H. and W. 337. 
' * 4 Anne, c. 16, s. 4; Gosbell v. Archer, 1 H. and W. 559 ; 
and so on a reference before issue joined, Daubut v, Ricktnan, 
1 Scott, 564 ; 4 Dowl. 129 ; 1 Hodges. 75 ; 3 N. and P. 583. 
. "^ 8. 5 ; Midtlletim y, Muckhw, 10 Bing. 401. 
, » R. H. W. 4, (6) ; Cos v. Thomason^, I Dowl. 572 ; Knight 
V. Brown, Id, 730 ; 2 M. and Scott, 797 ; 9 Biog. 643. 

o 3 &4 W. 4« c. 42, 8.34. 

P Cartwright v. Cook, I Dowl, 529» 
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erer as to the issues in law.Q Where there are several 
counts, each applicable to the plaintiff's claim, he is 
entitled to take his verdict on one of them only ; and a 
bQl of exceptions would lie if the Jud^e directs the jury 
that all are proved.' 

[26.] The general liability of the plaintiff for the costs 
of the defendant upon a nonsuit, verdict, or judgment 
passinsf against the former, is not taken away or limited 
m any sense, because he sues as an executor » or admi- 
nistrator, and though only for a cause of action which 
arose wholly^ in the lifetime of the testator or intestate, 
or because he sues as prochein ami, or guardian for an 
Infant. 

The formerly observations made as to the plaintiff, and 
with reference to the following subjects, apply equally, 
but mutatis mutandis, with respect to the defendant, viz. 
.as to several pleas under R. H. 4 W. 4 ;v notices to 
admit ;^ notices under the acts of parliament as to the 
•* infringement of a patent,'** and " bankrupts :"/ and 
where a special lury is struck, upon the application of 
tlie defendant ;> he is, provided^ the Judge who tries the 
cause certifies as to the special iury,^ and there is a 
verdict for him,<^ or a nonsuit had^^ entitled in taxing 

'^ ^stley r. Young, 2 Burr. 1332 ; Forbes v. King, 3 Tyr. 
385; Forbci v. Gregory, 1 C. and M. 435; i Dowl. 679; 
Cartwrighi v. Cook, Ibid, 529; Farley v. Briant, 5 Nev. 
and M. 58. 

» Ward V. BeU, 2 Dowl. 16^, 1 C. & M. 848; 3 Tyr. 904. 

• 3 & 4 W. 4, c. 42, 8. 31 ; Spence v. Albert, 4 Nev. and IVf . 
385 ; 2 Ad. & Ell. 785 ; 1 H. and W. 7 ; Ashton v. PoyHter, 
3 Dowl. 4«5 ; 1 Gale, 57 ; 1 C. M. and R. 7:^8 ; 5 Tyr. 322. 

• Jones V, Jones, 1 Bing. 249; 8 Moore, 14'} ; Dowbiggin 
y, Harrison, 9 B. and C. b66 ; 4 M. and R. 622 ; Jobsou v. 
Forster, 1 B. and Ad. 6 ; Slater v. Lawson, Ibid. 893. 

■ pp. 19, 46. 
. ' 8. 5 ; BvUler v. Hobson, 6 Dowl. 409 ; Mullins v. Scott, 
5 Bing. N. C. 423. ^ s. 20. 

X Fisher y.Dewick, 4 Bing. N. C. 707 ; 6 Dowl. 739 ; Bul- 
90U y, Mackenzie, 4 Bing. N. C. 127; 5 Scott, 419; 6 Dowl. 
215 ; 6 Scott, 58 ; Losche v. Hague, 7 Dowl. 495. 

y 6 Geo. 4, c. 16, s. 90. » Reg. Gen. 1 Vict. HU. T.' 

• 6 Geo. 4, c. 50, s. 34. . 

^ Cursum v. Durham, 2 Chit. 154 ; Waggett v. Shaw, 3 
Camph. 316. • Morison v. Harmer,b Scott, 410. 

3 & 4 W. 4, c. 42, 8. 35. 
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costs, to add his costs and expences of and in reference 
to such special jury.<^ But where the record or writ of 
trial is withdrawn by the plaintiff, the defendant has not 
any ri^ht to these costs and expences, or any of them.* 
Where a defendant acting under colour of 7 ol 8 Geo. 4, 
c. 30/ succeeds in the action, he is entitled to his costs 
between attorney and client ;8^ but where the act requires 
a certificate of the Judge, with a view to double costs, 
such certificate must be obtained.^ 

[27.] It is material to notice thre&dnstances in which 
though a verdict is found for the plaintiff, the Judge who 
tried the cause has power over the costs : 1. Where in an 
action of trespass (other than for an assault and battery^ 
alone,^ or for^ or concerning^ the freehold," or possessions^ 
of land)othe debt? or damages^ found by the jury are under 
40«.^ the Judge (but not any presiding officer upon a writ 
of trial') may grant his certificate, and at any time before" 
costs are finally taxed in the cause; that the debt or 
damages are under 40s., and it may be indorsed afterwards 
on the poatea ;^ in which eirent, (although a statute ex- 
presslyu awards full costs^) there are not any more costs 

' Cunum y. Durham, 2 Chit. 154. 

* Wood v. Grimwood, 10 B. and C. 689. 

' p. 29. K Wright y. Walet, 3 M. and P. 96. 

^ Permetfy, Slade^ 7 Dowl. 440 ; 5 Bing. N. C. 469 ; 7 Scott, 
484. 

' Richardson v. Tomlin, 1 East, 255 ; Reece v. Lee, 7 Moore, 
269 ; Wiffin r. Kincard, 2 N. R. 471 ; Bone v. Dawe, 5 N, 
and M. 230 ; Purtell v. ffome, 3 N. and P. 564. 

^ LiUlewood V. WUkhuon, 9 Price, 314 ; Walker v, Hvbimon, 

1 Wils. 93 ; 2 Stra. 1232. i Booth v. Drake, 6 Dowl. 564. 
1 Taylor v. NichoUs, 3 B. and A. 443. 

* Pumelly. Ymmg, 3 M. ami W. 288 ; 6 Dowl. 347 ; Pa^ 
(rick V. Colerick, 4 M. and W. 527 ; 7 Dowrl. 201. 

" Troitnan v. Holder, 1 B. and B. 222 ; Wright v. Piggin, 

2 Y. and J. 544 ; Thomas v. Davies, 3 N. and P. 567 ; Fugk 
y. Roberts, 6 Dowl. 561. <» I^Ur v^ BennstK 5 Ad. & E1L377. 

y Fogarty v. Smith, 4 Dowl. 595 ; 1 H. and W. 644. 

4 43 Eliz. c. 6, 8. 2 ; Harris w, Duncan, 2 Ad. and £11. 158 ; 
4 Nev. and M. 63. 

' Jones V. Bond, 5 Dowl. 455 ; 2 M. and W. 313 ; Wttrdrop^ 
V. Richardson, \ Ad. and El. 75 ; 3 N. and M. 839 ; Ciaridge 
y. Smith, 4 Dowl. 583. 

• Johnson r, Stanton, 2 B. and C. 621 ; 4 D. and R. 156. 

• FoxaU y. Banks, 5 B. and A. 536. 

« Irwine V. Reddish^ 5 B. and Ad. 79Q \ I D. and H* ilX 
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tLan the amount of the debt or damai|;es so found; this» 
rule applies to the " general costs in the cause," and also 
to ikonii en pleading issues merely ;^ but the certificate 
havinff been actually granted by the Judge, cannot be 
annulled by him afterwards.* The '* power "« as to 
granting it may be reviewed by the Court, but not the 
propriety ;^ and even in an action against an attorney* 
such a certificate may be given.^ 2. In proceedings 
against a defendant for seizing any goods unaer the laws 
relating to the customs or excise, or against a justice on 
a conviction which is questioned ; if the Judge who tries 
the cause, certifies that there was a probable cause for 
the seizure, or for such conviction, the plaintiff has not 
any costs.^ 3. Where the Judge certifies, upon one or 
more of several pleas being found against the defendant, 
that there was a probable cause for his pleading it.7 

[28.] There are four instances in which each of two 
or more co-defendants in an action, whether ea delicto 
or e^ff contractu, has his costs upon a verdict being found 
for him, and this though another co-defendant has suffered 
judgment by default to pass against himself.^ 1. Under 
the Metropolitan Police Act,* and the Birmingham Paving 
Act,^ costs are unrestrictedly given to each defendant in 



■ Richmond r. Johnson, 7 East, 583 ; Simpton v, Hurdu, 2 
M. and W. 84 ; 5 Dowl. 304. 

*• Anderton v. SAerwin, 7 Car. and P. 527. 

" Conn V. Fttcey, 4 Ad. and Ell. 68 ; 5 Nev. and M. 405 f 1 
H. and W. 482. 

^ Bime y, Dawt, 5 Nev. and M. 230 ; 1 H. and W. 311 ; 
Twigg v. Poits, 4 Dowl. 266 ; SmiiA v. Edwards, 4 Dowl. 621; 
1 Har. and W. 497. 

^ Wright v. NuitaU, 10 B. and C. 492. 

X. SutUvan v« Montague, I Dougl. 106 ; Baldwin v. Tankard, 
1 H. Bla. 28 ; Laugher v. Brefitt, 5 B. and A. 762 ; Rogere v. 
Jones, 3 B. and C. 409; 5 D. and R. 268; R. and M. 129 ; 
43 Geo. 3, c. 141. 

Y Robimon ▼. Messenger, 3 Nev. and P. 583. 

s Shrvbh ▼. Barrett, 2 H. Bla. 28 ; Price r, Harris, 10 Bing. 
557 ; 2 Dowl. 804 ; 4 M. and 8cott, 474. 

* 10 Geo. 4, c. 44, t. 41 ; Humphrey r, Woodhouse, 1 Scott, 
395 ; 1 Bing. N. 0*506 ; 3 Dowl. 416 ; 1 Hodges, 64. 

^ 52 Geo. 3, c. cziii, s. 93 ; HaU v. SmHh, 2 Bing. 867 ; 9 
;i. B. Moore, 226. 

b5 
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such a case. 2. la other cases ^ ex delicto, unless the Jnd^ 
certifies that there was " reasonable cause " for making 
the acquitted party a co-defendant. 3. Where in any 
action ex contractu and not being for unliquidated dai> 
mages ; there is a plea of the Statute of Limitations by 
the defendants,*: and the pldntiff is only enabled bv his 
evidence to take his case out of the operation ot the 
statute as to part of the defendants.^ 4. And where 
vfter a plea in abatement for non-joinder of a co-defen- 
tlant,® another action is brought against all the parties 
^lamed in such a plea ;' and some one or more of the 
newly joined defendants are found not to be liable, such 
defendant has his costs on the issues found for him. 
and an aliquot, usually an half, part of the joint costs.s 
But if all the business was virtuallyi^ done by one attor- 
ney only, the defendant cannot, even though they in 
form defended separately and apparently by dififerent at- 
torneys, charge for more than one bill of costs ; and a 
co-defendant, so found not guilty, or not so liable, is 
always required to satisfy the taxing officer, that he is not 
Indemniiied upon the part of any other defendant ;^ in 
such cases, there is only one taxation allowed.^ 
' [29.] The formeH' remarks with reference to new 
triaU, and applicatioos of a similar nature, will, mutatis 
mutandis, apply here; and in addition, there are four 
applications necessary to comment upon as peculiarly 
applicable to a defenilant. 1 . Upon a motion to arreSt^ 

*«» 3 & 4 W. 4, c. 42, I. 32. « 21 Jac. 1 , c. 16, s. 6. 

^ 9 Geo. 4, c. 14; s. 1 ; Baylitv. Dyne/ey, 2 Chit. 153. 

« 2 Keb. pi. 48 ; Skin. '>0. 

' 3 & 4 W. 4, c. 42, 8. 10 ; Griffiths v. Jones, 4 Dowl. 1 59 ^ 
1 Gale, 254 ; 2 C. M. and R. 333; Starling y. Cozens, 1 
Gale, 159 ; 3 Dowl. 782 ; 2 C. M. and R. 445 ; Barthotomew 
y, Stevens., 18 Leg Ob. 448. 
. t Holroyd v. Breare, 4 B. and A. 43» 700. 

^ Griffiths y. Jones, 1 Gale, 254 ; 2 C. M. and R. 333, 445:{ 
Gambrell v. Lord Falmouth, 5 Ad. and Ell. 403. 
.' * Griffiths r. Kynaston, 2 Tyr. 757. 

i Dickins r. Jarvis, 5 B. and G. 528 ; 8 D. and R. 285 ; 
^Smith y. Campbell, 6 Bing. 637 ; 4 M. and P. 469. 

^ p. 39 ; Doe V. Edwards, 7 Dowl. 547 ; Comer r. Shaw, 4 
M, and W. I(i3, 28 ; 6 DowU 663, 688. 

^ Cameron v. Reynolds, 1 Cowp. 407 ; Brpok y. Finch, 
Oowl. 313 ; Thomas y.Jones, 6 Powl. 663 ; 4 Mee. and W. 28. 
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or to vacate^^ and arrest a jadii^ment, and to set aside 
execution, there are not any costs ^ven ;^ but if any 
costs in the action have been levied as against the defen- 
-dantf the Court will, upon making the above rule abso* 
lute, order the restoration*' of such costs. 

Where the plaintiff, after a rule ordered for a new trial, 
without mentioning costs, discontinues ; but there are not 
any costs on the former trial.P 

[30.] 2. Where the defendant has» under a Judge's 
order,Q been arrested ;' and the plaintiff recovers by the 
judgment,^ for his debt and damages,^ or for his da- 
mages,^ as the case may be, less than 20/. ,▼ or even less 
than the amount for wnich the arrest was made ;^ the 
defendant may apply to the Court in which the action is, 
-and by affidavit^ shewing an absence of *' reasonable 
cause " for such arrest ^vith respect to the amount,/ and 
also for believing that he was about to abscond^ to deprive 
the plaintiff of his costs ; and to award to the defendant 
his costs of the defence, and of the application. The 
general course is, for the Court to grant this motion, in 
cases where, from the fact of tbe contract having been 
made between the parties, and when alone, the plaintiff 
must have been aware of his want of legaJ evioence to 
support it.A But it is not allowed where the defendant 

« 1 W. 4, c. 7,8. 4; 3&4W.4, 0.42,3. 19. 

» Hayter V. Moaty 2 M. and W. 56; 5 Dowl. 329 ; note '^ 
supra. ^ Morton y. Btim, 5 Dowl. 42 1 . 

p Jollife V. Mundy. 4 M. and W. 602 ; 7 Dowl. 225. 

fl I & 2 Vict. c. 1 10, s. 3 ; Jamea v. Askew, 3 Nev. and P. 
495 ; 8 Ad. and El. 351 ; Reynolds v. Matthews^ 7 Dowl. 580. 

' Ibid.; Robinson ▼. PoweUy Exch. 1839. (MSS.) 

* Holder v. Raith^ 2 Ad. and Ell. 445 ; 4 Nev. and M. 4IG ; 
1 H. and W. 8 ; Lewis v. WM/on, 1 M. and W. 493. 

' See the principle of law as to this in Cammack v. Oregorj, ■ 
10 East, 525 ; Talbot v.Hodson, 2 iMarsh, 257. 

« l^pton V. Gardner, 4 Ad. and Ell. 317. 

▼ 1& 2 Vict. c. 110,8.3. 

^ 43 G. 3, c. 46, 8. 3 ; Bales v Pilliug, 4 Tyr. 231 ; 2 C. 
M. and R. 374 ; 2 Dowl. 367 ; Holder v. Raith, supra, 
^ X Twiss V, Osborne, 4 Dowl. 107 5 1 H. and W. 274. 

Y Reynolds v. Matthews, 7 Dowl. 580 ; Clare v Cooke, 4 
Bing. N. C. 269 ; 5 Scott, 698 ; Day v. Clarke, 7 Dowl. 147 ; 
5 Bing. N. C. 117 ; 6 Scott, 886. 

* Bateman v. Dunn, 5 Bing. N. C. 49 ; 7 Dowl. 105. 
» Robinson v. Whitehead, 6 Dowl. 292 ; 4 N. & M. 882, 
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pleftds 8 plea of payment into Coiin and the plaintiff 
cepts the amount in satiBfaetion and dischar^^e ;« where the 
defendant, having peculiar meant of knowing the state of 
the accounts, has misled the plaintiff ;b or where the defen^ 
dant, having often promised, though by word of mouth 
only, payment of the debt, pleads the Statute of Limita- 
tions i^ nor where the holder of a bill of ex^^ai^e has 
^aven some value for it, and was not aware oi there 
'Iteing any deficiency of value, as between the defendant 
und the prior parties ^ The statute requires proof « by 
affidavit ;' but it does not exclude reference to the notes 
of the Judge who tried the cause. e The verdict of the 
jury is viewed as prifn4 facie fi though not conclusive,^ 
evidence as to the want of " probable cause ;" and in 
order to bring the case within the provisions oif the sta- 
tute, there must have been an arrest,! and a holding,!^ to 
give speeial ^ bail, e, g, when the defendant, being ar- 
rested, goes to the county gaol,™ or he is discharged out 
of custody upon the ground of a defect in the affidavit 
to hold to bad,i* or for any other reason ;0 and this appli- 

• 

• iZou'e y. iZAod^f, 4 Tyr. 216; 2 C M. and R. 379 ; 2Dowl. 
384 ; Btoolu v. Righyy 2 Ad. and Ell. 21 ; 4 Nev. and M. 3. 

>> Day V. Clarkte^ 3 Bing. N. C. 117 ; 7 Dowl. 147 ; 6 Scott, 
886. 

« While y. Pritchett^ 4 B|Dg. N. C. 237 ; 6 Dowl, 445 ; 5 
Scott, 610. 

d Edwards y. J*met, 2 M. and W. 414 ; 5 Dowl. 585. 

« Vonian y. Brett, 10 B. and C. 117, 120 $ 5 M. and R.29, 
31 ; Erie y. WytMe, 1 C, and M. 532 ; 3 Tyr. ::86 ; 2 DowU23. 

' LitUhwaite v. BeUmgitj 2 Smith, 667 ; Twist y. Osborne, 4 
Dowl. 107; 1 H. and W. 274, (n.) ; Ballantiney. Taytor, 1 
N. and P. 219. 

K Fountain y. Young, I Taunt. 60 ; Fan Seuvet v. HmUer, I 
H. and W. 273. "» Tipton y. Gardner, 4 Ad. and Ell. 317, 

^ Boper y. Sheveley, 2 Dowl. 14. 

J Grainger v. Hili, 4 Bing.N. C. 212; 5 Scott, 561 i Jamee 
y. Askew, 3 Nev. and P. 495 ; Robinson y. Powell, Exch. 6 Nov. 
1839. (MSS.) 

^ Edwards v, Jones, 2 Mee. and W. 414 ^ 5 Dowl. 585. 

1 Berry v. Mamson, 6 B. an'i C. 528 ; 9 D. and R. 55^ ; 
.2 C. and P. 503; Amor y. BlofieU, 1 Dowl. 277 ; 9 Bing. d I. 

« Preedy y. M*Farlane, 1 C. M. and R. 819 ; 3 Dowl. 458 ; 
5 Tyr. 355 ; 1 Gale, 20 ; Reynolds v. Matthews 7 Dowl. 580. 

n Edwards v. Jones, 6 Dowl. 585 ; 2 M. and W. 414 

« Boddington v. Wbodhy, 1 P. and D. ) ■><« 
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eation must ahrajs be madepr6iiipCly,P for it is not merely 
sufiicient that it is made before final judgment is signed. 
[31 .] 3. Where a statute relating to a Court of Requests, 
enacts, that in actions brought in the Courts of Law at 
Westminster, for a sum of money recoverable there, the 
plaintiff shall not have any costs,4 or that the defendant 
shall have his costs,^ this remedy applies to the costs 
onljr," and not as any bar to the claim .^ The mode of 
Caking advantage of such a statutable provision, is by 
a suggestions after verdict ; and in such a case an ap« 
plication should be made immediately after the trial to 
a judge at chambers,^ to make an order for a stay of 
proceedings during the vacation : but whether this 
fetter appHeation is granted or not, the Court may be 
moved within the four first sitting days of the next 
term^ to make such an entry; ana where proceedings 
bave been taken in the meantime,^ the form of the. 
motion will be to vacate the judgment, and set aside the 
execution ; and in all cases it should be made promptlv, 
and upon an affidavit ;7 the record or writ of tnal should 
then be produced,^ and if possible,* before^ final judg- 
ment is signed. The act which relates to the County 

9 Hippetley v. Laying, 7 D. and R. 265 ; 4 B. and C. 863 ; 
muchmm v. Cook, 2 M. tod S. 348 ; Doe v, Edwards, 7 Dowl. 
547. 

« Barney y. 7\thb, 2 H. Bla» 350 ; Sandatt v. Betmett, 3 
Dowl. 294 ; King t. Myera, 5 Dowl. 686. 

' «. g. The Middlesex County Court act, 23 G. 2, c. 33 ; 
and see Tidd Pratt*s Acts relatiye to Courts of Request. 

• F%i%pairick v. Pickering, 2 Wils. 68 ; Barnes, 470 ; King 
V. Myers 1 5 Dowl. 686. 

« Barney v. I'tdtb, 2 H. Bl. 350 ; Sandell v. Bennett, 3 
Dowl. 294 ; Jackman v. Cotker, 5 M. and W. 147. 
. » Heale v. Earle, 2 M. and W. 383 ; Clark v, Hamlet, 1 
Harr. and W. 177. ' King v. Erie, 5 Dowl. 595. 

^ Baddeley v. Oliver, 1 Dowl. 598 ; 3 Tyr. 145; Bond v. 
Bailey, 2 C. M. and R. 246 ; 3 Dowl. 808. 

« 1 W. 4, c. 7, s. 4 ; 3 & 4 W. 4, c. 42, s. 19 ; Johnson v. 
Veal, 7 Uowl. 487 $ 5 M. and W. 276. 

y Bishop r. Alarsk, C. P. 4 Nov. 1839 ; White v. Seffert, 5 
Scott, 744. * Jones v. Harris, 1 Dowl. 433. 

* Johnson v. Veal, supra, 

^ Barney v. Tubb, and Watchom v. Cook^ supra, \ Calvert 
T. Everard, 5 M. and S. 510 ; Umoin v. King, 2 Dowl. 593. 
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Court of Middlesex,^ takes away the pluntiff's costs; 
•and awards double costs to the defendant ;<: but its 
provisions do not apply to an attorney when suinf as a 
pluntiff,^' or being sued as a defendant.^ The defen- 
dant must, at the commencement of the action, have 
been resident within the county/ although the plain- 
tiff need not;K and it is also necessary that the cause 
of action should have arisen there> In such cases it 
applies, though the amount of the plaintiff's demand 
is reduced by a point of law merely ,i and also to cases 
tried upon a writ of trialJ Under the acts relating to 
the Tower Hamlets,]' and the hundred of West Brixton,^ 
the course is. to apply to deprive the plaintiff of his 
costs ; and the place of his residence is noi^^ materiaL 
Under the Blackheath Act ^ the defendant is entitled to 
his costs ;o and so also under that for the city of West- 
minster ;P but in this latter case there must be a plea in 
bar 4 as to the jurisdiction. 
• [32.] 4. In an action of " waste,"' or in an action " on 

^ 23 6. 2, c. 33 ; Mansel on County Courts. « s. 19. 

^ Johtson V. Bray^ 2 B. and B. 698 ; 5 J. B. Moore, 622 ; 
Vyer v. Leviy i H. and W. 640 ; 4 Dowl. 630 ; Wright v. 
SJkitmer, i Gale, 378 ; 4 Dowl. 745 ; 1 M. and \V. 144. 

« Gardner v. Jessffp, 2 Wils. 42 ; Wiltshire v. IJoyd, I 
Dougl. 381 ; Percival r. Cook^ 7 Dowl. 500 ; 5 M. and W. 293. 

' Crowdtr ▼. JBe//, 2 Dowl. 508. 

K PritchardY. Mc GUI, 2 M. and W. 380 ; 5 Dowl. 731. 

* Mc CoUam v. Carr, 1 B. and P. 223. 

t Shaddick v. Bennett, 7 D. and R. 229 ; 4 B. and C. 769 ; 
Wells V. Langridge, 5 Dowl. 509 ; Cross v. CoWom, 5 Bing. N. 
C. 194. 

i Baiky v. Chitty^ 2 M. and W. 28 ; 5 Dowl. 307. 
. * 2 VV.4, c.lxv. 

i 31 6. 3, c. 23 ; and 46 G. 3, c. clzxxviii. 

n Hamley v. Mutton, 5 Dowl. 332 ; Green v. Bolton, 4 Bioff. 
N. C. 308 ; 6 Dowl. 434 ; 5 Scott, 746. 

» 6 & 7 W. 4, c. 120. 

• Burton v. Campbell, 6 Dowl. 451 ; -5 Scott, 582 ; Pope t. 
Banyard, 3 M. and W. 424 ; 6 Dowl. 571 ; Cross v, CoUtnSp 5 
Bing. N. C. 194. 

I Wdme V. Beresford, 6 Dowl. 157 ; 2 M. and W. 84 8 ; While 
y, Seffert, 5 Scott, 744. ' 

< Taylor r. Blair, 3 T. R. 452. 

r Bro. Abr. tit Waste, pi. 123 ; Co. Litt. 54 ; Finch's Lav, 
lib. l,c. 3, s. 34 ; Harrow S€hoolr, ^ld«rtoH^2 B. and P. 66. 
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the case "■ for an injuiy to the reversionary interest ; if 
the damages found by the jury at the trial of the cause* 
or upon a writ .of inquiry, are under '^ three slullings 
and four pence/'^ the defendant is, ''notwithstanding 
this finding/' entitled to the judgment of the Court in 
his favour. 

[38.] There are certain cases in which, by the enact- 
ments of particular acts of parliament, double, and even 
treble costs, are to be awarded to a defendant, provided 
he succeeds in the action ; and though even upon plead- 
ing issues merely ; and wherever double or treble da- 
mages,^ are given by any statute, double and treble 
vosts follow thereon, and as of course, and are calculated 
upon the costs of increase.^ e. g. Where in replevin, 
tn the case of a distress for rent, an heriot, relief ur 
other service, as for the avowant, or cognizant, upon a 
nonsuit,^ discontinuance,^ or verdict, the costs are 
"double;'' but upon a " nonprog" and in other cases of 
replevin, they are single only. Parish officers, when 
sued for acts done as to poor rates,^ are, where there is 
a nonsuit & or other judgment in their favour, entitled 
to treble costs. These increased scales apply also to 
special pleas,^ even, although by some particular act, 
all special defences are made available under the gmeral 
issue ;c and even where there is a discontinuance,^ and 
though the act of the defendant has misled the plaintiff, 
as to his proper remedy ;® but it does not apply to issues 
raised as to matters not done under colour of the act or 

■ Gibbon's on Dilapidations and Nuisances, 98. 

• ^ Young V. Spencer, 10 B. and C. 145 ; 5 M. and R. 47. 

* Deacon v. Morris, 2 B. and A. 393. 
j: .y Smith v. Dunce, 2 Stra. 1048 ; StannHand v, Ludlamb, 4 B. 
and C. 889 ; 7 D. and R. 484 ; HoUock on Costs, 484. 

* 7 Hen. 8, c. 4, s. 3 ; 21 Hen. 8, c. 19, s. 3 ; 4 Jac. I, 
c. 3 ; 17 Car. 2, c. 7, s. 2 ; 11 G. 2, c. 19, s. 22 ; Gumey v. 
•BuUtr, 1 B. and A. 670 ; Johnson y, Lawson, 2 Bing. 34 U 

X Wilkinson on Heplevin, p. 103 ; Gumey v. Builer, 1 B. 
and A. f)70. 

2 13 & 14 Car. 2, c. 12, s. 29 ; Charringlon v. Aleathering- 
ham, 2 Mee. and W. 288 ; 5 Dotel. 313. • IbifL 

> Gambrellv, Lord Falmouth, 5 Ad. and El. 403. 

« 3 & 4 W. 4, c. 42, s. 1 ; R. H.4 W. 4, Trin. 1 Victv 

• ^ Stilts V. Sir R. Cox, Vaugh. 1 17. 

>• /?<M<yr.C«r6e//, 5 Do wi. 704. . . 
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to extraneouB matters,' f . g, a motion to change the venue 
becaufie an impartial triad cannot be had. The rule, 
where it applies, does so as to one or more of several co- 
defendants who are acquitted .s These costs are thus 
calculated : double— the single costs of increase, and 
also half of them in addition :^ treble — the like, and 
also half of the former half so added ;^ but this is only 
done as to the ordinary costs in the caused Where 
there is a non pros, nonsuit, or a judgment as in case of 
a nonsuit, a judge, on an affidavit of the facts, will order 
the entry upon the record or writ of trial of a suggestion 
as to these costs> Upon a verdict, the judge who tries 
the cause will, if the act requires it, grant his certificate.' 
A lustice must obtain this certificate as a condition pre- 
cedent to his demand for double costs under the 7 <^&c* 1» 
c. 5;^ but where the act does not so require, these costs 
may be taxed as if they were single costs only :^ and 
by statutable enactments as to the metropolitan police,^ 
and as to poor rates,P these costs are to be taxed as 
between " attorney and client." 

[34.] In taxing costs, the defendant, if they are of 
the '^ general costs in the cause,'^^ is bound to serve a 
notice of taxing upon the plaintiff's attorney ;^ and the 
remarks before made ^ with reference to the taxation by 

' Thomas r. Saunders, 1 Ad. and Ell. 552 ; 3 N. and M. 572 ; 
Wilson V. River Dun Comp, 7 Dowl. 369 ; 5 M. and W. 8:>. 

K HaU ▼. Smith, 2 Hing. 267 ; 9 Moore, 226. 

^ Smith V. Dunce, 2 Stra. 1048 ; Stannilandy, Ludlam, 7 D. 
and R. 484 ; 4 B. and C. 889 ; 1 Chit. Rep. 137 a, 139, 141 a. 

^ Hullock on Costs, 484. 

J Kemp v. Richardson, 2 J. B. Moore, 238 ; Thoma$ v. 
Saunders, 3 Nev. and M. 572 ; 1 Ad. and Eli. 552 ; and pro- 
ceedings consequent thereon, as in case of error broiif ht. 
Francis v. Doe, 7 Dowl. 523 ; 5 M. and W. 273. 

^ Collins ▼. Poney, 9 East, 332. 

1 Harper v. Carr, 7 T. R. 448 ; Grindley v. HoUowm^, 1 
Dougl. 307. ^ Penny v. SUu&, 5 Biog. N. C. 469. 

" Wells V. Ody, 3 Dowl. 799 ; 1 Gale, 161 ; FoArooke v. 
HaU, 1 Mee. and W. 205 ; 4 Dowl. 701. 

• 10G.4,c.44;l&2W.4,c.4l. 

P4&5 W.4, c. 76, s. 104. 

4 Staley v. Long, 5 Dowl. 616 ; Attenhy V. Proudloeh^ 5 N. 
and M. 636. 

' R. T. 1 W. 4 (12) ; R. H. 4 W< 4 (92) ; Edmundsy. Caies, 
4 M. & W. 66 ; 6 Dowl. 6^7. • p. 49. 
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a plaintiff, for the most part also apply here ; and where 
the hill of costs is merely as to pleading issues, it is 
inade out accordingly, and limited thereto.^ 

[35.] Upon formal amendments made hy the plfuntiff, 
38 of a simiiiter, (though after a writ of error brought), 
the defendant has his costs thereon.^ 

[36.] Where a judgment for the plaintiff is reversed 
upon a writ of error coram w»bh w pobu, and for an 
error in fact ; the plaintiff in the error cause is not en- 
titled to any costs m error, but only to his costs in the 
original action.^ 

[i^7 ] On the judgment being wholly satisfied as to 
the debt and costs, satisfaction may be entered upon the 
judgment roUs^ and when required, the plaintiff may 
be ruled to enter his judgment.^ 



* Hart y. Cu.thu*h^ 2 Dowl. 456 ; Spencer y. ffamerionf 
and M. 22 ; 1 H. and W. 700 ; but the defendant is entitled 
to the costs of all issues found for him, though they exceed 
those of the plaintiff; MUner y, Graham, 2 Dowl. 432; New- 
ton y. ffarland, 6 Dowl. 644. 

> Sibani V. Kiriman, 3 M. and W. 48 ; 6 Dowl. 98. 

^ ^noA. 2 Tidd's Practice, 1244. 

^ PeJ$astosv, mUmott, 1 Hodges, 15. 

X Engler y. Twisden, 4 Bing. N. C. 714 ; 6 Scott, 580. 
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CHAP. IV. 
SnrilrcntaT ^tarrririiifiif. 



f. Arbitration. 

3. Attorney*! Uill of CmU. De. 

literv. 
*. Power of Taxing. 
' 4. Course of Proceeding, 
ft. CosU of Taxation. 
5. Lien of Attorney. 

7. Town Agent. 

8. General Regnlationt : Excep- 

tion*. 

9. Authority of Attorney. 

10. Order of Judge at ^ui Priu* : 

Rule of Court. 

11. Notice of Motion. 



13. Moving for Rule. 

13. Shewing Cause 

14. Applications under Interpleader 

Act. 
16. Rules of Court, generally. 
16. AttSiChment : Sequestration : 

Distringas. 
17* Rule f«ir payment of Money or 

Costs : Entr^ of, inConmiMti 

Pleas Office. 

18. Prohibition. 

19. Mcmdamvsm 

30. Information in nature of a Quo 
fVarroHto, 



[I.] Where a matter is referred to an arbitrator, if 
there is any authority given to him over the costs,* he 
;nay make an award as to the whole, or as to part of 
them only ;^ and where there is a cause in Court,<^ he 
has, even without such authority, the like powerl 
" Costs " generally, do not include those of the refer- 
ence i^ but /' costs to abide the event," include those of 
the caused and pf the reference, and as fixed by the 
taxing offii-er.' ^Vhe^e the terms of the reference are, 
that the costs of the cause shall abide the event of the 
award, the master will tax the costs on all the issues in 
favour of the plaintiff, if it sufficiently appear on the face 
of the award that there is a finding for him on all the 
counts 8 And on similar terms of reference, if some 
issues are found for the plaintiff, and others for the de- 

» Candler r. FStUer, Willcs, 62 ; Murde v. Cor, 1 Cowp. 
127 ; Barker v. Tibson, 2 W. Bla. 9h3. 

^ Reeves v. McGregor, 1 P. and D. 372. 

« Roe d. Woody. Doe, 2 T. R. 644'; Whitehead v. Firth, 12 
East, 165 ; Kendrick v. I}avies, 5 Dowl. 6\fA, 

«* Bradley v. Tunstow, 1 B. and P. 34 ; Strutt v. Rogers, 7 
Taunt. 213 ; Res v, Moate, 3 B. and Ad. 237 ; Taylor 7» Gor- 
don, 9 Bing. 570 ; 2 M. and Scott, 725 ; 1 Dowl. 720. 

' Jones V. Powell, 6 Dowl. 483 ; Duckworth v. Harrwrn, 
4 M. and W. 432 ; 7 Dowl. 7 1 ; Brass v. Marples and another, 
£xch. Hil. T. 1839 ; Wood v, O" Kelly, 9 £ast, 436. 

f Kendrick v. Davies, suprit, 

t Retmiev, Mills, 7 Dowl. 295 ; 5 Bing. N. C. 249 ; 7 Scott, 
276 ; Reives r. ArCregor, 1 P. & D. 372. 
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fen dan t ; the award will be invalidated, by the arbitrator 
adjudicating that either party shall be entitled to the 
whole of the costs.i* ** Costs of the reference,"' are 
only under the contrpul of the arbitrator by an express 
authority being given to him over them ; and this, whe* 
ther an action be pending or not. * ' Costs of the award,"i 
or of the certificate, are, if not expressly provided for, as 
where they are to abide the "event of the award,'*^ 
borne ratebly amongst the parties.' If a motion to 
set aside an award be made out of the time limited for 
that purpose,"^ or the rule thereon be discharged, the 
party successfully shewing cause against it has his costs i^ 
and where an order of reference directs that the party in 
whose favour the award shall be made, shall be at liberty 
to sign judgment "for the amount payable thereunder,'* 
and tax his costs, issue execution, &c. ; if the award is 
in favour of the defendant, he may sign final judgment 
for his costs when taxed ;0 where the reference is made 
solely for the benefit of the unsuccessful party, the costs 
of the reference are always costs in the cause.P If the 
award is set aside, the cause having been referred at 
Nisi Prius, and a second trial is had, the party who is 
jBueceisful on. the second trial, is not entitled to the costs 
of the first trial. 4 

[20 It is not competent for an attorney who has not 
been enrolled in the Court, to sue for any fees or dis* 
bursements therein.' The power of the Courts to order an 

^ ffetheringtan v. Robimtm, 4 M. and W. 608 ; 7 Dowl. 192. 

* StnUt V. Rogers, 7 Taunt, 213 ; 2 Marsh, 524 ; TayUtt v. 
Gordon, 2 M. and Scott, 725; «J Bing. 570 ; 1 Dowl. 720. 

J Hiski V, Richardson, 1 B. and P. 93 ; Stokes v, Lewi^ 2 
Smith, 12 ; Burroughes v. Clarke, 1 Dowl. 48. 

^ Woodv, O* Kelly, 9 East, 436. 

1 Grove y, (ox, 1 Taunt. 165; Taylor y, Gordon, supra, : 

"> Reynolfis v. Askew, 5 Dowl. 682. 

» Worrall v. Deane, 2 Dowl. 261 ; ^non., Hullock on 
'Costs, 431. 

• Maggs r. Yontim, 6 Dowl. 481. 

P Tregomng v. /ittetibor^gh, I Dowl. 225 ; 5 M. and P. 
453; 7 Bing. 733. 

<i Woodv. Duncan, 7 Dowl. 344 ; ZJoed Davies v. Morgan, 
4 S^.aod W. 171. 

' Humphrys v. Henry. 2 Dowl. 827 ; 4 M. and Scott, 500 ; 
I Bjiij, N. C. 62, 65 ; Fercivalv, Cook, 7 Po^l. 501. 
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attorney to deliver bis bill of costs to bis client," extends 
to all cases, and is inherent in them, at common law.^ 

[3.] Their authority to order a bill of costs to be 
taxed, except where a question of lien is affected, is 
niioUyu derived from the provisions of the statute 

2 Geo. 2, c. 23,^ and extends to ''fees, charges, and 
disbursements," at law and in equity ;^ this term " at 
law," includes business done at the Central Criminal 
Court ;> but it does not r extend to the bills of costs of 
agents,' or to a " search for, and advising as to reviving 
an old warrant of attorney ;"^ or " preparing the acknow- 
ledgment of a married woman,"^ under 3 & 4 W. 4, e. 
74 ;c or to the service of subpoenas for witnesses. ^ Th« 
application must be made, for, and on the behalf of, the 
client,® and during the life of the attorney,^ it is not 
barred by even a lapse of seven years after it was in- 
curred,'but will not be granted after an entire pay- 
ment,? or security given for a settled balance,^ unless a 
case of fraud ,^ or gross extortion or oppression J can be 

• Anon, Comb. 43, 337; 12 Mod. 516, 554; Cbtrke n 
Sione, I Barnes, 28 ; EUiton v. Kirby, Ga. Prac. C. P. 60 ; 
In the matter of Jiice^ 2 Keen, 181 ; Pmnter ▼. Thmmu^ C. P, 
Hil. 1840. (MSS.) 

• Clarkatm v. Pwrker, 4 M. and W* 532; 7 Dowl. 87 ; Em 
parte Aitkin, 4 B. and A. 47. 

« Dagley v. Kentish, 1 Dowl. 330 ; Clutterhtck v. Combetf 

5 B. and Ad. 400 ; Ex parte Buwles, 1 Hodges, 143 ; 1 BiDg« 
N. C. 632 ; Howardv, Groom, 4 Dowl. 21 ; Doe v. Roe, Id, 9d, 

^ 8. 23. "^ In re Branson, 4 Scott, 539 ; Rejt v. Price, ItL 416, 
X Curling v. Sedger, 4 Bing. N. C. 743 ; 6 Dowl. 759 ; 

6 Scott, 678. r 12 6. 2, c. 13, s. 6. 

• Weymouth v. Knipe, 5 Dowl. 495 ; 3 Bin^. N. C. 387; 

3 Scott, 764 ; HiU v. Wnght, 6 Scott, 662. 

• Rer V. Price, 4 Scott, 416. 

^ Re Branston, 3 Bing. N. C. 783 ; 5 Dowl. 623 ; 4 Scott, 
539. « 8. 79. ^ Presidder v. Smith ; Q. B. 1838, MSS. 

• Doed, Palmer y. Roe, 4 Dowl. 95 ; 1 H. and W. 339; 
Doe dem. Selu>ood v. Barms, sj. B. 1838, MSS. 

«« Maddeford v. Anstwick, 3 Myl. and Cr. 423. 
' Ex parte Sharpe, 5 Dowl. 777. 
9 Ex parte Yateman, 4 Dowl. 304 ; 1 H. end W. 510. 
*^ Manning v. Brown, 3 Dowl. 31; Gregg v. Taylor, I 
Bear. 123. J Ex parte Shipden, 6 D. and R. 338. 

J Johnes V. Lloyd, 10 Price, 62 ; Wilhinson v. Forster^ 

7 J. B. Moore, 496. 
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made out. In a late case,^ the Court ordered a bill of 
costs to be taxed under very special circumstances ; 
several parties had agreed to share with the plaintiff the 
costs of an action, he paid his attorney's bill of costs^ 
and then sued the others for contribution ; a taxation 
was ordered, although the bill had been paid, and the 
defendant who applied for such taxation, had paid his 
full share of the contribution into Court. 

[4.] The first proceeding with a view to taxation, is 
for the client to demand in writing from the attorney, a 
signed bill ;^ if refused, a judge upon a summons wiU 
order it to be delivered,"^ but its correctness cannot be 
impeached by treating it as a nullity, and proceeding to 
an attachment ;" and where the client disputes the 
retainer, or liability, the proper course for him is to 
resist the demand^o and Qot attempt to tax the bill«P On 
an order being made for the taxation, it is the invariable 
practice 4 for the client to imdertal&e in the order, to pay 
the amount which shall be found due ;' and where there 
are two or more joint clients, one ^ or more of them 
must so undertake. The attorney should always take 
care to have this undertaking given, and also so inserted, 
for if it is omitted, his only remedy for the costs, as taxed 
upon the allocatur, is by an action ;^ in which case the 
proceedings and the allocatur will be good evidence under 
the account stated :^ and where the attorney seeks to re- 
cover interest upon any part of his claim,^ it is necessary to 
have it expressly provided for in the order.^ If any delay 
takes place upon the part of the client, in proceeding with 

k Graver v. Heath, 2 Dowl. 285. 

' 3 Jac 1, c. 7, 8. 1 ; Vincent v. Slaymaker, 12 East, 372. 

« Basseit r. Gibiei, 2 Dowl. 650. 

^ Ex parte Lawrence, 2 Dowl. 230. 

^ Holy and another r. Pritchard, 5 Dowl. 301 ; 2 Mee. and 
W. 124. 

V Jones y. Roberts, 2 Dowl. 656. 

4 Ex parte Ward, 1 U. and W. 212 ; RyaUs y, Emerson, 
2 Dowl. 357. 

r 2 G. 2, c. 23, s. 23. 

* Hoby y. Pritchard^ supra, 

» Ryalls y. Emerson, 2 Dowl. 357 ; Price y. Philcox, 7 
DowL 559. 

" Keen y. Batshore, 1 Esp. 194 ; Lee y. Jones, 2 Camp. 496. 

' 3 & 4 W. 4, c. 42, 8. 23. 

^ Berrington y. Phillips, 4 Dowl/ 758 5 1 M. and W. 48. 
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the taxation, the attorney should himself proceed thereon 

Provided the client si^s the undertaking required by 
the statute,}^ all proceedings, whether at law or inequity, 
and actually commenced, or only contemplated,^ are 
pending the reference to the master, stayed.^ In taxing, 
the officer is controlled by, and cannot tax in favour of, 
the attorney, more than the gross amount of his bill of 
costs ;b -and he has not any power to inquire whether 
any part of such bill was agreed to be done for " costs 
out of pocket only."c 

[5.] Where, with a view to such a reference, the 
attorney and client both agree to waive the delivery of a 
signed bill of costs, the regulations of the statute 2 G. 2, 
c. 23,d are (unless expressly otherwise provided for,) also 
waived.® The attorney is not allowed to affect, ivith 
reference to the costs of taxation, the *' more than one- 
sixth " taken off from his bill ;' where it consists of an 
item being debt and costs received from his client, to pay 
over to the plaintiff's attorney ; for in such a case, his 
duty was merely to convey the money from one party to 
the other, e Upon a sixth ^^ being taken off the bill, the 
attorney usually has to pay the costs of the taxation ;> 
but not if the order was obtained on an application made 
after an action brought to recover the amount ;^ but if 
less is deducted, they are in the discretion of the Court or 
n judge '^ these costs should be applied for immediately 

X Sheriff' v. Gressley, 4 Ad. and Kll. 338 ; 5 Nev. and M. 
491 ; Sadler v. Robins, ] Campb. 2.53. 

y Williams y. Roberts, 3 Dowl. 512; 5 Tyr. 421 ; 1 Gale, 56. 

* Hewitt r. Bellott, 2 B. & A. 745. » 2 G. 2, c. 23, »: «3. 
•» Tidd's Practice, vol. ii, p. 1026 ; Drew v. Clifford, 1 Ry. 

ind M 288 ; 2 C. and P. 61). 
^ Evans y, Taylor, 2 Dowl. 349. «* s. 23. 

* Gerrard v. Arnold, 6 Dowl. 336 ; 1 H. and W. 18. 
' WooUison y, H figsouy 2 Dowl. .?60. 

t WooUison y. Hodgson, ' 2 Dowl. 360 ; Hayfs v. 7rotier, 
5 B. and Ad. 1106 ; 3 Nev. and M. 176. 

^ Morris v. Parkinson, 3 Dowl. 744 ; 1 Gale, 160. 

^ Hirginsy. Woalcott, 5 B. and C. 760 ; 8 D. and R. 589 
Swtnbum r. Hewitt, 7 Dowl. 314. 

« Bruton v. Ballard, 4 B'mg. 561. 

i Webb v. Stone, 1 Anstr. 2«0; Yea v. Yea, 2 Anstr. 194 ; 
Hhulle y, ShackUtan, I Taunt, 536 ; Gale v. Pac'ngton^ 1 
M«ClcK and Y. 354. 
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after the taxation, and they cannot be so, after a subse- 
quent settlement has been made between the attorney 
and client,^ or after any great delay ;i but these costs are 
not ever allowed to the attorney, if he has wilfully in- 
serted in the bill any item or charge which he must 
have known ought not to have been inserted."^ In order 
to bring the case within the statute as to the costs of the 
taxation, it is indispensable that the client should have 
sij^ned the undertaking.^ Where a whole division in the 
bOl, is disallowed ;<> as upon the ground of the client not 
being liable ;P it does not affect the calculation as to 
the costs of taxation ; but it is othermse where there is 
not any dispute as to the liability, and the charges are 
struck off, upon the ground of their being improper ;4 
and upon the other hand, the attorney will be allowed 
to include the bill of a proctor, paid for bis client.' In 
another case,^ payment by him of the debts and costs 
in two actions, and made for his client, were dlowed as 
*' disbursements ;" and this even though there was a credit 
for a sum of money received by the tormer at a different 
time, and for a different amount, and though not specifi- 
cally appropriated to such payment. 

[6.] The lien of an attorney extends over all deeds 
and papers of his client ;^ and either in his own actual, 
or in a legal sense, constructive,^ possession ; over money 

^ Whitfield y, James, 8 J. B. Moore, 40 ; 1 Biiig. 207. 

» Yea V. Yea, 2 Angtr. 589. 

°> HoliiemesM v. BarkwitA, 3 M. and W. 341 ; 6 Dowl. 
392; 

» Howardv, Oroom, 1 H. and W. 355 ; 4 Dowl. 21 ; Rogert 
V, Paterson and ariother, 4 M. and W. 588. 

« TFhiee y. Milner, 2 H. Bla. 357 ; 3 Nev. and M. 767. * 

P Mills y, lUvelt, 3 Nev. and M. 767 ; 1 Ad. and El. 
856. 

4 Morris v. Partmuon, 1 Gale, 160 ; 3 Dowl. 744. 

r Franklin y, Featherstonhaugh, 3 Nev. and M. 779 ; 1 Ad. 
and EI. 475. 

• Hindle v. Shachlelon, 1 Taunt. 536 ; Harrison y. Ward, 
1 H. and W. 353 ; 4 Dowl. 39. 

* Sitvenson v. Blakelock. 1 M. and S. 535 ; Lambert v. Buck- 
master, 4 D. and R. 125 ; 2 B. and C. 616 ; Bell v. Taylor, 8 
Sim. 216. 

■ Dicas y. Stockley, 7 C. and P. 587 ; Boton r. Bolland, 12 
Nov. 1839. (L. C.) 
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received for^ or awarded to the client,^ or received by 
himself;^ and as against assignees of a bankrupt, for 
his costs of an action by the latter, and awarded therein ^y 
and when he acts as a commissioner under 3 & 4 W. 4, 
c. 74,^ he has a lien upon the acknowledgments, and 
other documents laid before him in that character ;^ and 
the rule is the same where they are retained by the co- 
commissioner, but with the privity of the party claiming' 
such lien ; and when he has done business for a corpo- 
ration, and as their town clerk,^ he has a lien over their 
papers and in his hands. 

[7.'] The London agent has a similar lien,^ and as 
against all claimants ; and until payment of his account 
in the particular action, and also upon money received 
by him therein, and though out of his possession, if tt»« 
lawfully so, and not by mistake merely. As against bis 
own client — the country attorney,^ his uen is more exten* 
sive, for here he has a lien upon all monies and papers^ 
and as to his general balance. 

[8] Whenever the words "damages and costs"© 
occur ; they mean those which arise from and in two 
adverse actions, and a set-off as to these, or as to the 
'' debt, damages and costs,'' where the action is in debt, 
are not allowed ; except^ subject to the lien of the respec- 
tive attornies.s But even this lien is not regarded in two 

"> Griffin y, Eyles, 1 H. Bla. 122 ; Pounset v. Humphreys, 1 
Coop. 142 

^ Omerod v, Tate, 1 East, 464. 

^ Jones V, TumbuUf 5 Dowl. 571. 

y Pounset T. Humphreys, 1 Coop. 142. » s. 81. 

* Es parte Grove, 5 Dowl. 375 ; 3 Bing. N. C. 304 ; 3 Scott, 
671. 

b Rex y. Sankey, 5 Ad. and Ell. 423. 

^ Dicas V. Stochley, 7 C. and P. 587 ; ff^ite v. Royal Ex* 
change, 1 Bing. 20 ; 7 J. B. Moore, 249. 

•» Taunton v. Gofcrrth, 6 D. and R. 384 ; Bray v. Hme, 6 
Price, 203 ; Gray v. Kirby, 2 Dowl. 601. 

« George v.EUton, 1 Bing. N. C. 513; 3 Dowl. 419 ; 1 
Scott, 518 ; Lees v. Kendall, 5 Nev. and M. 340 ; 1 Har. and 
W. 316. 

' Wienham y. Fowle, 2 Dowl. 444 ; Wootlroffe y. Wotton, 
4 Scott, 364 ; CafJdellv. Smart, 4 Dowl. 760. 

K R. H. 2 W. 4, (93) ; Domett v. Helyer, 2 Dowl. 520 ; 
Caddellv, Smart, 4 Dowl. 760. 
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instances : 1. Where there are mutual claims as to the 
respective parties^ and in the same action.^ 2. Interlocu- 
tory costs therein/ and even the costs arising upon a refer* 
ence to an arbitrator ;^ provided ^ such costs do not form a 
condition precedent to taking ulterior proceedings. The 
lien of the attorney extends only to the particular ac- 
tion,"^ in which such costs are incurred, and is calculated 
as upon a taxation between " attorney and client ;"" 
and It is not allowed unless the attorney was qualified <> 
to practise in the Court p where the business was done. 
Independently of the statute,<i the Court has an autho- 
rity, where an attorney claims a lien upon the deeds and 
papers of his client, to order a taxation of the bill of 
costs, forming the basis of such lien.' 

[9 .J The authority of the attorney extends to his de- 
mandmg costs in the action, and made payable to his 
client ;B and it continues until final judgment is per- 
fected.t He cannot be changed by the client previously 
ta that period ;^ except by a Judge's order, or rule of 
Court ; and which are only granted upon the terms of 
the latter paying the costs of the attorney in the particular 
action when taxed, unless such terms are waived by him. 



^ George y. Ebtmiy 1 Scott, 518; 3 Dowl. 419 ; 1 Bing. 
N. C. 513 ; 1 Hodges, 63 ; Pocock v. O'Shawnessy, 6 Ad. and 
Ell. 807 ; Eades v. Everatt, 3 Dowl. 687 ; Newton v. Harland, 
6 Dowl. 644. 

» R. H. 2 W. 4, (93); Doe v. Sinclair, 5 Dowl. 26 ; Halli- 
day w, Zairef, 4 Scott, 475. 

k Cowell y. Betteley, 10 Bing. 432 ; 2 Dowl. 780. 

1 Doe y. Carter, 8 Bing. 330 ; Holliday y. Lowes, 5 Dowl. 
636 ; 3 Bing. N. C. 774 

» Watson v. Marshall, 1 Hodges, 73 ; 1 Bing. N. C. 727. 

fl S. C. I Hodges, 73 ; 1 Bing. N. C. 727. 

o 2 Geo. 2, c. 23, ss. 1, 10, 24 ; 1 & 2 Vict. c. 45, s. 3. 

P Latham y. Hide, 1 C. and M. 128 ; 1 Dowl. 594 ; Newton 
y, Spencer, i Bing. N. C. 174; 5 Scott, 489 ; 6 Dowl. 401. 

<i 2 Geo. 2, c. 23, s. 22. 

r In the matter of Rice, 2 Keen, 181. 

• Cos y. Salmon, 2 M. and W. 127. 

< Tipping v. Johnson, 2 B. and P. 357 ; Batchelor y. Ellis, 
f T. R. 337 ; Afarr v. Smith, 4 B. and A. 466. 

« R. M. 1654, (X.) K. B. ; Mac//herson v. Rorinson, I Doug]. 
217; Ginders y. Moore, 1 B. and C. 654; Doey,Bransom,6 
Dowl 490 ; Hill v. Roe, 6 Taunt. 532. 

r 
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[10.] T&e subject as to the orders of Judges at chain- 
bers,^^orders of nisiprius,^ and rules of Gourt,7is, under 
the operation of the recent act,^ become of great im- 
portance. 

AnyA of the fifteen Judges of the three Superior 
Courts of Law, has authority to make at chambers, or 
elsewhere, orders as to any^ proceedings relating to any 
of such Courts, or pending therein. He has also power, 
under the Annuity Act,^ to order an inspection and 
copies of all or any of the deeds and other documents 
. referred to in the memorial, and to be delivered to the 
grantor, and at the costs mentioned therein.*' In ordi- 
nary cases in practice, he can order costs® against the 
parties,^ or their attomeys,i^ and even fix the amount to 
oe paid.h The Court will not add ' costs to the terms of 
any order made by him ; or, except under very special 
circumstances, review it in regara to the propriety i of 
liis having given, or refused costs thereon. Orders of 
nisi prius are made under the authority of the Judge 

'^ The King v, ^Imon, Wilmot's Opinions and Judgment*, 
p. 243 ; Jameatm v. Baper, 3 J. B. Moore, 65 ; Rexv, Price 
and another, 2 Dowl. 233. 

X Crunch v, Tregcning, 5 Dowl. 230. 

y Phillips 7. Weynum, 2 Chit, 266 ; R. 6. Hil. T. 1 Vict. 

> 1 & 2 Vict. c. 110, ss. 3, 5, 7, U, i5» 17, 19, 22. 

• 1 & 2 Vict. c. 45, s. 1. 

b Griffin v. Taylor, 6 Dowl. 620 ; 4 Biog. N. C. 369 ; 6 
Scott, lili Ex parte Smith, 7 D. and R. 382 ; Aikuwrth v, 
Heaiheote, 6 Bing. 597 ; 4 M. and P. 396. 

« 53 Geo. 3, c. 141 ; 6 B. and C. 171. 

* 8i5. 

« Ke Bridge, 2 Ad. and Ell. 48 ; 4 Nev. and M* 5 ; Doe v. 
Moe, 1 Dowl. 274 ; 9 Bing. 104 ; 2 M. and Scott, 119; Hughes 
T. Brand, 2 Dowl. 131 ; and if a matter which ought to have 
been applied for to him, is moved in Court; the costs onlj, 
as. if the former proceedings had been adopted, will be al- 
lowed, Vatighan v. Trewent, 2 Dowl. 299. 

' Norton v. CuriiSf 3 Dowl. 245 ; Cheslyn v. Pearce, 4 Dowl. 
693. 

V Finnerty v. SnUth, 1 Scott, 743 ; 1 Hodges, 158. 

^ Coltmsy, Aaron, 4 Bing. N. C. 233 ; 6 Dowl. 423 ; 5 Sc<^tt, 
595. 

» Davy T. Broiun, 1 Scott, 384; 1 Bing. N. C. 460; I 
Hodges, 22. 

Sheriff V. Gresley, 5 Nev. and M. 491 ; 1 H. and W. 588. 



CHAP. IV.] INCIDENTAL PROCEEDINGS. 99 

who tries the cause there. In order to enforce ^ any of 
these orders, or even to amend ^ them, the particular 
order must be .previously made a rule of Court. The 
motion is ** as of course," made during term time ;™ ex- 
cept as to an order dated before^ the last day of the pre- 
ceding term. 

ill.] A motion for a rule to shew cause is often pre- 
ed By a notice of motion ; and in order that it may 
while pending operate as a stay of proceedings ; there 
must in all cases in the Common Pleas,'^ and in the Ex- 
chequer of Pleas,^ be such a notice ; and so also in the 
Queen's Bench, where the motion is for "judgment as 
in case of a nonsuit.'^P The costs of such notice,^ when 
bon^Jide incurred, and where it produces success, or at 
leiist the main result purposed thereby, are considered as 
" costs in the cause ;"' and with respect to the principles 
which regulate the practice as to costs upon motions, 
there are certain instances important to mention by way 
of example. 

[12.] — I. Unless the motion in terms prays for costs, 
they are not usually given ;» unless indeed the other side 
asks for some indulgence or favourable terms, as that " an 
action shall not be brought.'' 2. Where cause is not 
shewn against a rule, and which prayed for costs,^ it is 
of course, for it to be made absolute *• with costs j'* 
or rather " in the very terms as prayed thereby." 3. Upon 
a rule which prays two or more several tilings,^ the ap- 

* Bice v. Broum, 1 B. and P. 39 ; Jn the matter of Turner f 
6 Dowl, 6 ; Bath {Mayor) v. Pinch, 4 Scott, 29y ; Baker v. 
Rye, 1 Dowl. 689 ; Woollisem v. Hodgson, 3 Dowl. 178 ; Jamesan 
V. Raper, 3 J. B. Moore, 65, note, 

1 Cranchy, Tregoning, 5 Dowl. 230 ; Anen, Loft. 131. 

» The King v. Price, 2 Dowl. 223 ; 2 C. M. and R. 212 ; 
Swahne y. Stone, 4 M. and Scott, 584. 

■^ Rolfe V. Broum, 1 Hodges, 27. 

" Hannah v. Wynum, 3 Dowl. 673 ; Fortescue v. Jones, I 
Dowl. 524. 

f R. H. 2 W. 4 (68) ; Stratton v. Regan, 2 Dowl. 585. 

<» Rolfe V. Broum, supra ; Hannah v. Wyman, supra, 

^ Goodall V Ray, 4 Dowl. 1 ; 1 H. and W. 233. 

* Anon, 1 Chit. 399 ; Hamtah v. milis, 5 Bing. N. C. 385. 
« Rex V. Sherif of Middlesex, 2 Dowl. 6. 

* Aliven y. Furnival, 2 Dowl. 49 ; Huggitt y. Parkin, 1 
Bing. 65 ; 7 Moore, 359 ; Edwards y. Banks 4 Dowl. 357. 

F 2 
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plicant succeeding only upon that part which k the least 
substantial,^ does not obtain any costs. 4. If a rule 
concerning the ordinary progress of the action is moved 
for, "with costs/' but the Court direct it to be made 
absolute, and " without therein mentioning costs/' they 
stand, as *' costs in the cause ;"^ and as part of the 
"general costs;" provided the applicant also succeeds 
therein; and also provided the subject-matter of the 
application was not merely collateral.* 6. Where the rule 
is made absolute, and the words " without costs " are 
mentioned therein, they are not allowed for either party 
in any event -J since this expression takes them, as it were, 
" out of the cause." Such a course is usual where the 
point is very novel,^ or where the party is called on by the 
rule to do some act and without any previous notice or 
demand to perform it ; and on shewing cause he strictly 
confines himself to the question as to costs.^ 6. Where a 
matter is referred to one of the masters for inquiry, and to 
report or to decide ;^ the applicant must take care that the 
rule so referring provides for, or as is usual, gives the officer 
power over the costs ; for if there is not any such power 
given, the costs cannot, upon the report being made, be 
applied for.<^ /• If the party called on to shew cause ap- 
plies for time to get up other affidavits, and the copy of the 
rule was served upon him in due time, the costs of such 
enlargement,^^ and especially if made to another term, 
must be paid by the applicant, and as a condition pre- 
cedent, o. Where the rule is moved ** for irregularity," 
and made absolute after cause shewn, the terms^ usually 

^ Mc Andrew v. j^dam, 1 Scott, 99 ; 1 Biog. N. C. 270 ; 
3 Dowl. 120. 

^ Goodhallr, Ray, 4 Dowl. 1 ; 1 H. and W. 333 ; Drinker 
y. Pascoe, 4 Dowl. 566. 

X Mummery v. Campbeily 2 Dowl. 798; 4 M. and Scott, 
379 ; Southee v. Terry, 2 Dowl. 522. 

y Archb. Practice (by Chitty) 

* Hawkins y. Clarke, Bail Court, 1838, MSS. i Jone§ v. 
Smiik, 3 M. and W. 526. 

* Bowen v. Bramidge, 2 Dowl. 213. 

^ Noy V. Reynolds, 4 Nev. and M. 483 j 1 H. and W. 14. 

* Holmes v. Edwards, 6 Dowl. 51. 
' Lewis y. Davison, 3 Dowl. 272. 

' Miwu v. Baxter, 1 T. R. 16 ; James y. Raggett, 2 B. and 
A. 776', 1 Chit. 471; Anon, 1 Chit. 398, note; Bates y. 
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are ^' with costs, and for the applicant not to bring any 
action." 9. Upon an application made under 1 & 2 
Vict. c. 110,e by a defendant improperly arrested, and 
for his discharge out of custody, the act expressly gives 
costs.h In such a case these costs should always be ap- 
plied for at the dme, for they are not ^ considered as 
** costs in the cause ;'* and the same observation applies 
where the objection is merely as to the " affidavit to hold 
to bail."3 10. Where a rule for an attachment is granted 
against a sheriff, the costs are not expressed therein; 
but they are allowed upon the attachment being after- 
wards set aside ** upon terms,"*' or if the writ issues, for 
the contempt cannot be purged^ until all these costs 
have been paid.°^ In practice, a bill of these costs is 
always left with the Coroner. 11. A similar rule holds 
where an attachment is granted ae^ainst a witness for non- 
attendance upon, or the non-production of documents in 
compliance with a writ of suopcena,^ for he can only be 
permitted to purge his contempt, without having judg- 
ment passed on him ; by paying all the costs which have 
been incurred by the party who subpoenaed him, and by 
reason of his non-attendance. 12. And so also in other 
cases of attachments,*) although not connected with 



Thtmer^ 10 J. B. Moore, 32 ; Denman v. Bull, 9 J. B. Moore, 
745 ; 2 Biog. 387 ; Bksseit v. Tennant, C. P. 1838, MSS.; 
Crew V. Attwoodt 7 Taunt. 70 ; 2 Marsh, 337. 

tr s. 6 ; Hutt v. Capelm, 5 Scott, 415. 

^ BUssett V. Tenant f supra ; Jones y. Smith, 3 M. and W. 
526. 

I Mummery v. Campbell, 2 Dowl. 798. 

i Molineux v. Dorman, 3 Dowl. 662 ; Lear V. Heathy 1 
Marsh, 19; 5 Taunt. 201. 

^ V. Harbord, Q. B. 1838, MSS. ; Norris v. Brighton, 

7 Dowl. 144. 

» Rex r. Sherif of Devon, 3 Dowl. 10 ; Pitt v. Combes, 
3 N. and M. 212; Rex v. Sheriff" of London, 9 East, 316; 
HeppeU V. King, 7 T. R. 370 ; Fowlds v. Mackintosh, 1 H. Bla. 
233. 

» Rex V. Sheriff of Middlesex, 3 East, 604. 

■ 5 Eliz. c. 9, s. 12 ; Barrow y. Humphreys, 3 B. and A. 
598. 

• Coulson y. Graham, 2 Chit. 57 ; Neal y. HoUien, 3 Dowl. 
493. 
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costs or money ; e, g. for not deli?ering over deeds or 
papers ; for here the costs of the motion for the attach- 
ment, of the writ, and of all proceedings thereon, must 
be paid by the partj attached before his contempt can 
be purged. 13. V^here the attachment is directed to 
lie In the office p for a certain time specified in the rule 
for it, and with the view of the party agidnst whom it is 
granted complying with the terms of the original rule of 
Court ; it ought always to be made a term in the rule for 
the attachment, that the party intended to be attached 
should, if he complies with such terms, also pay these 
subsequent costs. 14. If a rule is made absolute on 
*' payment of costs," the payment of them, and as taxed, 
becomes, and before the party in whose favour such rule 
is granted, a condition precedent; and upon such a rule 
being made, as it is not compulsory but optional ^ only 
in the applicant, there should always be a term inserted 
therein, that if they are not paid, the rule shall stand'' dis- 
charged with costs."' 15. Where costs are taxed under 
a judge's order, and not paid, they must be demanded 
in writing of the party making derault ; and if they are 
not then paid, a written notice should be served upon 
him, and stating that if thev are not paid within the 
time therein specified ; the Court will, on an affidavit of 
the facts, be moved to make the judge's order a rule of 
Court, and for him to pay the additional costs occasioned 
by such application : an affidavit of all these facts must 
then be made, and '' a rule to shew cause " obtained, 
and in the very terms of the notice ; and on its being 
made absolute, the costs thereon, and of making the 
order a " rule of Court," are marked, and in addition, 
and the allocatur is made out upon the latter rule. In 
sjjyipifld cases, and by leave of the Court, the service of a 
rule^ calling upon an attorney to pay costs will be by a 



P Rex y. Sheriff of MiddUncT, 9 East, 316 ; Heppel v. King^ 
7 T. R. 370 ; Fowlds v. Macintosh, 1 H. Bl. 233; Rex v. She- 
riff' of Middlesex, 3 East, 604. 

"^ Frickery, Eastman, W VMii,^\9, 

' Doe y, ffaddon, Hullock on Costs, 401 ; Stokes v. Woode^ 
ton, 7 T. R. 6 ; Rose v. Fenn, 2 Dowl. 182; Turner v. Gill, 
3 Dowl. 30 ; King v. Clifton, 5 T. R. 257 ; Ryalls v, Emerson, 
2 Dowl. 3.')7 ; Harrison v. ITard, 3 Dowl. 641. 

" Burrellv. Seatsn, 5 Dowl. 661. 
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term in the rule to sbew cause, ordered to be served 
either upon him or his London agent. 

Where a rule is amended in order to correct a mere 
mistake of the officer,^ or where it ii not moved for ir*- 
re^arity, or want of good faith, or upon some wilful 
default,^ or some indulgencels not given ; it is not usual, 
even though the rule is made absolute, to give costs 
thereon, e. g, a rule in ejectment, for possession to be 
restored ;^ nor where it is for a small matter, and proper 
only for an application to a judge at chambers.^ 

If the motion is as to an ejectment by a mortgagee, 
and made by the mortgagor, in order to stay proceed- 
ings,^ on payment of the principal, interest and the 
costs ; the terms are '' costs as between party and party '' 
only :' and where after a rule to set aside proceedings 
for irregularity is obtained, the other party offers to 
wmve the proceedings, and pay the costs of the rule to 
shew cause ; the costs subsequent to the offer fall on the 
side not accepting it.7 

[13.] With respect to shewing cause, either upon a 
notice of motion or upon a rule, there are certain regu- 
lations with respect to costs. 1 . Where cause is shewn 
In the first instance, costs are njt expressly given ;> 
for there are not yet any proceedings* upon whidi they 
can be taxed, unless a case of vexation is made out 
against the applicant. But they are allowed in the result 
of the cause, to the party successfully shewing cause,^ 

t I>ownmg V. Jennings, 5 Dowl. 373 ; Lopez v. De Taatet, 
8 Taunt, 712 ; Popkins y, ^mory, 5 M. and P. 319. 

« Townsend v. Burns, 3 Tyr. 104 ; 1 C. and M. 177 

1 Dbfrl. 629. 

' " Doe deoi. Stevens v. Lord, 6 DoWl. 256. 

▼' Vaughan v. JVeweni, 2 Dowl. 299. 

«^ 7 G. 2, c. 20, 8. 1. 

X Z>oe dem. Capps v. Cappty 4 Scott, 46K ; 5 Dowl. 634. 

r Ex parte Ardens, 1 Price, 149 ; Haiion r. Stockings 2 
Tyr. 165 ; 2 C. and J. 60 ; 1 Dowl. 296. 

» Read v. Speer, 5 Dowl. 330 ; Fiich v. Green, 2 Dowl. 
439 ; Waldrtm v. NorrU, 2 W. Bla. 769 ; GerrarH v. Gaskell, 

2 Chit. 401 ; Awm, 1 Dowl. 148 ; Rex v. Lmg, 1 M. and R. 
139. 

• Poole V. Watsm, Q. B. Trin. T. 1839. 
b GoodhaU y. Ray, 4 Dowl. 1 ; 1 H. and W. 333 ; Sonthee 
w. Tory, 2 DowL 522 ; Johnson y. Closs, 1 Chit. 559. 
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provided he also succeeds in the action. 2. If the party 
called upon to shew cause, gives previous ^ notice c^l 
shewing cause as to part only, and succeeds as to sucb 
part, the rule is as to so much, for him to have his costi 
thereon. 3. And even if without any such notice, if he 
professes at once to 8hew,'and actually shews cause only 
as to such part ; the rule, though made absolute as to the 
residue, is without any costs.^ 4. Where the affidavit 
upon which the rule was moved is faulty, and therefore 
ordered to be re-sworn, the course is, to enlarge the 
rule, upon the terms of the applicant paying the costs 
thereof.® The same rule holds, where, from the affidavit 
not being entitled, an enlargement of the rule is ordered ;' 
and even though the motion is against an attorney. 
6. So also, where the rule is amended s by inserting the 
words "upon reading (certain documents,)*' and then 
enlarged. 7. Where a rule moved "for irregularity 
with costs,*' is discharged, it is always^ drawn up as 
" discharged mth costs.'' 8. In other cases, the costs 
are in the discretion of the Court,^ and it is very usual 
where a rule is discharged, and where they were not prayed 
by the terms of the rule ;J for costs not to be ordered 
expressly; but even to this practice there are certain 
exceptions. 9. Where an application is made for an 
attachment,^ the rule for it, if discharged, is commonly 
so " with costs ;" and so sJso, though the rule is dis- 
charged upon technical grounds merely. 10. Where 
the rule is moved "for irregularity," though without 



c M' Andrew, v. Adams, 3 Dowl. 120 ; 1 Scott, 99; I 
Bing. N. C. 270 ; Aliven v. Fumiml, 2 Dowl. 69. » 

* Idem s Clarke v. Crockford, 3 Dowl. 693. 

« Rea; v. Justices of Warwickshire, 5 Dowl. 382. 

' Simes v. Gibbs, 6 Dowl. 310 ; 1 W. W. and H. 48. 

« Lewii V. Davistm, 3 Dowl. 272. 

h R. M. 37 G. 3 ; 7 T. R. 82 ; Mines v. Baxter, 1 T. R. 
16 ; Huggitt V. Parkin, 1 Bing. 65 ; 7 Moore, 359 Drinker v. 
Pascoe, 4 Dowl. 566 ; Esdaile v. Davis, 6 Dowl, 465. 

* Bieasdale v. Darby, 9 Price, 606 ; Harris v. Matthews, 
4 Dowl. 60g ; Anon, 3 Price, 489 ; Gray v. Swing, 1 Price, 
P. C. 35. 

J Rex V, Sheriff of Middlesex, 2 Dowl. 5. 
^ Jacobs V. Hungate, 3 Dowl. 456. 
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expressly praying for costs, yet if it be discharged,™ it is 
ordinarily so " with costs, "*» unless discharged on tech- 
nical grounds only. 1 1 . So also, if a rule moved palpably 
for costs only,o is discharged. 12. So, if it was made 
ajg-ainst the settled practice of the Court,? or contrary to 
the course in the office.^ 13. Or is merely speculative,'^ 
or against the Master's report. « 14. Where the appli- 
cant uses in his affidavit, unnecessary and lengthy 
matter,^ the Court will direct the Master to tax for the 
party shewing cause, his costs of, and occasioned thereby. 
16. So, where unnecessary and scandalous matter is 
used, or the affidavits are improperly framed, the courts, 
though they discharge the rule, will upon, that account, 
depnre the party of any costs thereon.^ 16. Although 
the costs upon a former rule,^ moved by the same party 
and for the same subject matter, remain wholly unpaid ; 
this fact does not form any ground against, or even for 
staying^ a renewed application, until they are paid. 
Costs of this description, are always deemed inter- 
locutory,* and may be enforced even after the action is 
settled.y 

[14.] There are also similar regulations with respect 
to the costs upon an application, made under the Inter- 
pleader Act ;» when made by a defendant,* it must be 

» Tilky V. Henley, 1 Chit. 136 ; Huggitt v. Parkin, 1 
Bing. 65 ; 7 Moore, 359. 

" Preedy v. Lovett, 4 Dowl. 671 ; Hesker r. Jarmaine^ 1 C. 
4nd M. 408; 3 Tyr. 381 ; Huggitt v. Parkin, 1 Bing. 65 ; 
Edwards v. Dtmks, 4 Dowl. 357 ',Smith v. Clarkct 2 Dowl. 218. 

** Lgwson v. Comc, 2 Dowl. 40. 

P Stanbndge v. Hansard, Q. B. E. T. 1839, MSS. ; Houlditch 
V. Swinfen, 2 Bing. N. C. 712. 

4 Kemp v. Hyslop and another, 4 Dowl. 687. 

' Primrose v, Bradley, 4 Tyr. 995. 

• WiUiams v. Wynne, 9 Price, 344. 
« Lewis V. Woolryck, 3 Dowl. 692. 

n Thompson v. Dicas, 2 Dowl. 93 ; Rex v. Byrne, 6 Dowl. 
36 ; Banev» Jones, 8 D. and R. 114. 

^ Wilton V. Chambers, 1 H. and W, 116. 

^ Datvson v. Sampson^ 2 Chit, 146 ; Pashley v. Pook, 3 D. 
and R 531. 

X Doe v. Lord, 1 Per. and D. 388. 

y Abemethy v. Paton^ 6 Bing.N. C. 276 ; 7 Scott, 122. 

* 1&2W.4, C.58. • s. 1. 
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after declaration and before plea i^ and >yhen the pro- 
ceedings happen in vacation time, must be made to a 
judge at chambers. He has in such a case, authority to 
order a feigned issue,*^ or by consent of all parties, <^ may 
in a summary manner, dispose of the matter in dispute,® 
and also their costs.^ Where the application is made upon 
the part of the defendant fairly and bon^ fide, he is en* 
titled to be paid his costs in the action up to tlie time 
of the application, and also those of aha conseouent 
upon it i« and these costs are, in the result, payalue by 
the unsuccessful party ;^ but in the irst instance, out of 
the fund in dispute, or the proceeds of the goods.^ 
When the application is made upon the part of the 
sheriff,! if it be in vacation time, he must apply to a 
judge at chambers,!' but he is not entitled to any costs^^ 
except the expenees of keeping possession ; and not even 
to those, unless he did so at the request, or for the 
benefit of the parties."^ In each of tnese applioations 
where an issue is directed, the party who succeeds 
thereon, has his costs thereiuti^ and including those 
paid to the original defendant,^ or to the sheriff for 

b Parker v. Lmnett, 2 Dowl. 562. 

« Lydal v. Biddk, 5 I>owl. 244 ; Pitchers v. £«Ai£y, 4 Bing. 
N.C. 720. 
*» 8. 2. 

* Curlewis v. PococA, 5 Dowl. 381 ; Bramidge v. AtUheadt 
2 Dowl. 59 ; AUen v. Gibbon, Id. 292. 

f Morland v. Ckitty, 1 Dowl. 520. 

ff Cotter V. Bank of England, 3 Moore and Scott, 180 ; 2 
Dowl. 728 i Pitchers v. Edney, 4 Bing. N. C. 720. 

^ Parker v. Linnett, 2 Dowl. 562 ; Duear v. Mackintosh, 3 
Moore and Scott, 174 ; 2 Dowl. 730 ; Bowen v. Bramidge, 
/e^. 213 ; Matthews v. Sims, 5 Dowl. 234. 

» Pitcher v. Edney, 4 Bing. N. C. 720. 

i I & 2 W. 4, c. 58, 8. 6. 

* 1.&2 Vict. c. 45, 8. 1. 

1 West V. Botheram, 2 Bing. N. C. 527 ; I Hodges, 561 ; 
2 Scott, 802 ; Armitage v. Foster, 1 H. and W. 208 ; Clarkfi 
V. Chetwode, 4 Dowl. 635 ; Dabbsy, Humphries, 1 Bing. N. C. 
412; 1 Hodges, 4; 3 Dowl. 377; Bveleigh v. Salsbury, 5. 
369 ; Cox y. Ferm,7 Dowl. 350. 

» Underden v. Burgess, 4 Dowl. 104. 

» Bland v. Delano, 6 Dowl. 293. 

* Seaward r. Williams, I Dowl. 528. 
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keepings possessions^ of the issue,' and also of the appli* 
cation afterwards made by him for these costs .» Wnere 
the sheriff has been g^ty of gross misconduct, the 
Judge will make him pay the costs of the issue.^ 

L15.] Where it is necessary to enforce the Judge's 
order, per »e,^ it must be previously made a rule of the 
Court. There are a few cases, which, as they do not 
specifically relate to sums of money, or costs, are not 
affected by the 1 & 2 Vict, c. 110,^ which gives certain 
remedies upon rules of Court. 1. Where proceedings 
in attachment are had against a witness for not appear- 
ing and giving evidence upon a writ of subpcena ad 
testificandum.^ 2. Or for not producing at a trial, 
documents in his possession and referred to in the duces 
tecum clause 7 of such a writ. 3. Where the like pro* 
ceedings are had apunst an attorney who fails to comply 
with his undertaking given as such, and in the cause, 
and to a party therein.* 4. Where he disobeys a rule 
of Court ordering him to do a specific act, e, g, to de> 
liver over deeds or papers, or to deliver a signed bill of 
costs. 5. Where a party in other cause or other person, 
does the like. 

[16.] In these cases, the remedy is, by a rule " to 
shew cause " why a writ of attachment should not issue ; 
and if no cause is shewn, or an insufficient one, the rule 
for i^ is made absolute. There are similar proceedings 
against the sheriff, upon his making default in the per- 
formance of acts required of him under a rule of Court, 
or a Judge's order, «. ^. 1. If a Judge's order is 
made in vacation for him to return a writ of distringas, 
capias, capias ad satisfaciendum, writ of execution in the 
nature of an elegit, or a writ oi fieri facias, his disobe- 
dience thereto, fixes him with an inchoate contempt, 
and which he cannot of his own act purge in the mean- 

4 Dahba v. Humphries, 1 Bing. N. C. 412 ; 1 Hodges, 4 ; 3 
Dowl. 377. 

' Scales V. Sargeton, 4 Dowl. 231 ; Seaward v. Williams, I 
Powl. 528. * Boweii v. Bramidge, 2 Dowl. 213. 

< Blaud V. DeUmo, 6 Dowl. 293. 

« 1 & 2 W. 4, c. 68, s. 7. ^ 8. 18.| 

X Res V. Stretch, 4 Dowl. 30 ; Davis v. Lovell, 7 Dowl. 178 ; 
4 M. and W. 679. 

r Evans v. Afoseley, 2 Dowl. 364 ; Doe v. Kelfy, 4 Dowl. 273. 

« Milward v. Clerh, Cro. Wz. 190 ; 2 Saund. 59 b. 
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time; and the contempt upon the order being made 
a rule of Court in the next term, is complete.^ In the 
Courts of Queen's Bench and Exchequer of Pleas, the 
rule which makes the Judge's order a role of Court, 
also directs the writ of attachment to issue. But in 
the Common Pleas there is a separate motion for each. 
2. If the default of the sheriff is to a aide-bar rule in 
term time, the rule for the attachment is ordered on the 
contempt. 3. Where the coroner on being ruled to return 
a writ directed to him, or to bring in the sheriff's body, 
makes default ; there is a motion, and " as of course " 
for a writ of attachment, and directed to elisors.^ 

Where the rule for the writ of attachment is drawn 
up, the proceedings as to it become, as it were, a new 
suit, and are entitled therein ;c and in the Queen's 
Bench they are carried on upon the Crown Side,** and 
transacted by the solicitor through a clerk in Court 
there. The writ is returnable upon a day certain and in 
term time ; and in the Queen's Bench, on its being re- 
turned, it is filed in the ** record of orders," and if it is 
"non est inventus," the writ must be renewed from 
term to term ; and after the lapse of four terms, if no 
proceedings have been had in the interim ; an application 
must be made to the Court, and upon an affidavit of the 
circumstances, and for a writ to issue de novo. If the 
party, in whose favour the writ was granted, dies, there 
must be another rule moved for ; and if it concerns the 
personalty, upon the part of his personal representative ; 
and if it concerns the realty, then by the heir or devisee, 
and calling upon the party liable to shew cause why a 
new writ should not issue. 

The writ, when for non payment of money, or for 
money and costs, or for costs only, issues also in effect 
for the costs ; the amount is indorsed thereon, and they 

« 2 W. 4, c. 39, s. 15 ; R. M. 3 W. 4 ; H€amier v. Ttli, 2 
Marsh, 251 ; Barnard v. Binger, 1 N. R. 121 ; Howell v. Bui' 
ieel, 3 Dowl. 99 n. ; Forster v. Kirkwall, 4 Dowl. 370 ; Pel- 
cher V. Woods, 4 Dowl. 329 ; Stainland v. Ogle, 3 Dowl. 96 ; 
Hinchlife v. Jones, 4 Dowl. 86 ; 1 H. and W. 337. 

^ Andrews y. Sharp, 2 W. Bla. 911 ; Rex r. Peckham, 
Ibid, 1218. 

Y- c Wood v. Webb, 3 T. R. 25S ; Rex v. SheHf of Middle- 
sex, 7 T. R. 439 ; Ibid. 5 B. and C. 389. 

<* Gude's Crown Office Practice^ vol. 1, p. 250. 
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include the fees and costs incurred in issuing^ and inci- 
dental thereto.^ In ordinary practice, they are not taxed, 
but a fair bill of them is made out, andf with the writ, 
delivered at the sheriff's office.^ The party liable may, 
on obtaining a Judge's order, have them taxed. In 
cases of attachment, the sheriff or coroner may take a 
bail-bond ; and in this ease anv costs incurred thereon 
by the applicant, are taxed for him as part of " the con- 
tempt costs." If the writ of attachment is directed to 
lie for a specified time in the office,e^ a copy of the bill 
is left there. 

Where the party in contempt is privileged from ar- 
rest upon final process,^ and the matter relates to a 
mere money demand, or to costs ;i the proceedings must 
be by writ of distringas) or sequestration,^ against his 
property merely, or bv a writ of execution under the 
provisions of 1 & 2 Vict. c. 110, s. 18; but if it relate 
to other matter, as of a quasi criminal nature,^ a writ of 
attachment will lie, even against such privileged persons. 

If the proceeding is for an attachment, a demand of 
the costs must previously be made, and either by the 
party to whom they are payable, or his attorney in the 
action ;™ or by some person authorised under a power of 
attorney ;^ and though the party to whom they are pay- 
able, dies, yet the writ will afterwards lie ;o and where 

« TyUr V. Campbell, 5 Bing. N. C. 193. 

f Gude (C. O.) Practice, vol. 1, p. 254 ; Re.r v, Stokes, 1 
Cowp. 137 ; Pitt v. Cojmbs, 3 Nev. and M. 312; 5 B. and 
Ad. 1078. 

ti Levy V. Duncombe, 3 Dowl, 447. 

h Lord Falkland's case, 1 Tidd. 194 ; and "Bee ;i«j/, " Capias 
ad StUisfaciendum.** 

i Rex V. Bishop of St. Asaph, 1 Wils. 332. 

i Gude (C. O.) Practice, vol. 1, p. 253. 

k Anon. Lofft. 156. 

» Rex V. Bishop of St, Asaph, 1 Wils. 332 ; Long Wellesley*s 
ease, 2 Riiss. and Myl. 630. 

« Jnnian v. Hill, 4 M. and W. 7 ; 6 Dowl. 666 ; 
Mason v. Whxtehouse, 6 Dowl. 602 ; 6 Scott, 246 ; 4 Bing. N. 
C. 692 ; 6 Scott, 576. 

" Clark V. Dignum, 3 M. and W. 319 ; Doe d. Cope v. John- 
ton, 7 Dowl. 550 ; SUmp Act, 55 G. 3, c. 184, Schedule. 

o Doe d. Wright v. Wright, (Q. B.) 1838, MSS.; Brotorigg 
V. Hamilton, 1 Alcock and Napier, 170. (Irish.) 



110 INCIOBKTAL PR0CBEDIN08. [CHAF. IT. 

fhey are payable to a sheriff, a demand by his under- 
sheriff, though the sheriffalty is expired, will suffice.? 

Where husband and wife are parties to the suit, and 
they make a default in payment of^costs, awarded against 
them, a writ of attachment will only lie against the for- 
mer.4 

[I7.I A rule of Court made b^ one of the three Su- 
perior tHourts of Law at Westmmster, and for the pay- 
ment of any '* costs, damages, or expences/' has, under 
the enactments of 1 & 2 Vict. c. 1 10/ the effect of a final 
judgment; they constitute, as it were, a "judgment 
debt;" and the party to whom they are payable, is 
deemed a judgment creditor. Such a rule, when drawn 
up in vacation, as under a Judge^s order, for computing, 
in an action ** on promises, " principal and interest upon 
a bill of exchange, or promissory note, bears upon its 
face the real date ;• and it is entered and takes effect 
from that time ; except^ as to " lands, tenements, or he- 
reditaments •" and in regard of purchasers bond fide for 
valuable consideration, mortganrees and creditors. The 
practice, as required by the above statute is, to leave 
with the senior master of the Court of Common Pleas, 
a minute or memorandum containing the '* name " and 
usual or last known place of abode," and the " title, trade, 
or profession" of the person whose estate it is intended to 
be charged thereby ; also the ^' name of the Court,*' and 
'' title of the cause or matter " in which such rule was 
made ; also the *' date " of the rule, and an ** account 
of the debt, damages, and costs, or monies thereby or-i 
dered to be paid." It is the duty of the above officer to 
enter these particulars in his book, and in alphabetical 
order, and according to the name of the person whose 
estate it is intended to affect bv such entry ; and this 
officer must also^ insert in this book the year and day 
of the month when the memorandum or minute was left 
with him ; and at the end of every five years, there must 
be a re-entry of this memorandum or minute.^ 

P ^g. V. MttUeyt 6 Dowl. 515 ; 

« J}oe d. AUauMti v. Canfield, $ Dowl. 523. 

' 8. 18 ; Reg. Gen. Hil. Vac. 1839. 

• R.T. 1 Vict. 

^ 1 &2Vict. c. 110,8. 19^ 

1 2 Vict. c. 11, 8. 3. 

^ a. 4.. 
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There are certain proceedings which, although in form 
quasi of a criminal nature, are essentially of a civil 
nature^ and respect civil rights ; e, g, the writ of prohi- 
bition applicable to all the three Courts,^ and the prero- 
gative writ oi mandamus ^^ and an information in the 
nature of ^quo warranto, y applicable only to the Court 
of Queen's Bench. 

[18.] Where in prohibition there is a judgment upon 
a nonsuit, verdict, demurrer, or otherwise ; the costs of 
the application for the writ, as well as of the subsequent 
proceedings, are included therein, but not those in the Ec- 
clesiasticsu Court.* The plamtiff in prohibition, though 
he succeeds upon part only, provided it is upon a '' main 
point,''^ has his costs : and so also, upon an inquiry of 
damages ;^ but costs are not allowed, unless there have 
been pleadings<^ in prohibition ; nor where the rule to 
shew cause why the writ should not issue is discharged,(i 

[19.] If upon a return to a writ of mandamus, a tra^ 
verse is taken thereon j® and a verdict is found thereupon, 
or there is judgment upon demurrer, or by ml dicit, or 
for want of a replication or other pleading in favour of 
the party prosecuting the writ, he is entitled to his costs ;^ 
and m case of judgment being given for the party making 
such return, upon pleadings raised thereon ; ne is allowed 

• 

'^ 2&3 Edifr. 6, c. 13, s. U ; 8& 9 W.3, c. 11, s.3 ; 1 W. 
4, c. 21, s. 1 ; Griffiths v. Anthony, 5 Ad. and El. 623 ; Hatt 
y. Marsk, ibid, 591 ; 5 Dowl. 424 ; 1 N. and P. 62. 

X Rex V. Nottingham Wlaier Works Company, 1 Nev. and P. 
480 ; 6 Ad. and El. 355 ; Rexy, Wix, 2 B. and Ad. 197 ; Rex 
y. Hunger/ord Market, ibid, 20^, note. 

<= Gude (G. O.) Practice, vol. 1, p. 155. 

» Wills y. Turner, Ca. Prac. (C. P.) ) I ; Tmimond v. Yardiey,, 
5 B. and Ad. 458. 

• Middleton v. Croft, Cases temp, Ld. Hardiy. 395 ; Andr. 
60 ; 2 Stra. 1062 ; Free v. Bwrgoyne, (in error) 2 Bligh. N. S. 
65 ; 1 Dow. N. S, 115 ; 6 B. and C. 27, 538 ; 8 D. and R. 179, 
587 ; 9 D. and R. 14, 601. 

^ Bettison v. Henchman, Ca. Prac. C. P. 20 ; Bettison r. 
Savage, 1 Com. 335. 

« Rex V. Kealing, 1 Dowl. 440 ; Facy v. Lange, Cro. Car,. 
559 ; Pewtress v. Harvey, 1 6. and Ad. 154. 

A Mills V. Gregory^ 1 Ld. Keny. 134. 

• 9 Anne, c. 20, s. 2 ; 1 W. 4, c. 21, s. 3. 

• Dublin (Dean) v. Rex, (in error) \ Bro, P.. C. 73L. 
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his costs ;8r the costs of the application,^ where the writ 
is granted, or of answering it, where it is discharged 'A 
but these costs can only be given to persons who are 
parties to the application or the rule to shew cause ;J and 
a corporator amoved, and afterwards restored by a man- 
damns, cannot recover the costs of the \vrit from the cor- 
poration.^ 

The costs of the writ} if issued and obeyed, are in the 
discretion"^ of the Court, and must be applied for by a 
separate" motion. The Court has authonty to allow the 
partyo affected by the return to conduct the proceedings 
thereon, at his own expense, and to have the like reme- 
dies for his costs. The prosecutor, if he issues a writ of 
execution against the goods p of the defendant, is also 
entitled, under 43 G. 3, c. 46,<i to levy the sheriff's 
poundage, and other costs of the execution. Where a 
venire de novo is awarded, the costs thereon are the same 
as in other actions.^ 

« 9 Anne, c. 20, s. 2. 

•* 1 W. 4, c. 21, s. 6* ; as where public functuaries, such as 
clergymen or schoolmasters, endowed under an act of parlia- 
ment, are obliged thus to proceed for their dues. Rex v. 
St, Saviour* s Southwark (Churchwardens, ^c), 7 Ad. and El. 
925 ; 3 N. and P. 345. 

^ Rex V. Somersetshire {Justices), 4 N. and M. 394 ; and see 
Rex V. Chester (Bishop), M. T. 27 G. 3 ; 1 T. R. 396 ; Rex v. 
Canterbury (Archbishop), 15 East, 159. The Court determined 
in these cases, that where an application was made for a 7nan'- 
damus to a bishop, and without good foundation ; they would 
discharge the rule with costs ; and the same where applied for 
against an innocent party. Rex v. Oxford Corporation, 1 N. 
and P. 474 ; W. W. and H. 125. 

J Rex V. Staffordshire (Justices) , 1 Dowl. 507. 

^ Harmon v. Tappenden, 3 Esp. 278 ; 1 Eajt, 555. 

* Rex V. Bound, 4 Ad. and El. 139 ; Le Roy v. Stephens, 
Sir T, Jones, 178. 

" Reg, V, St, Saviour* s, 3 N. and F. 345 ; Rex v. The Thames 
and Isis Navigation, 5 Ad. and E^. 804 . 

» Reg, V. Salop (Justices) , 6 Dowl. 23 ; Rexv, Kirke, 5 B. and 
Ad. 108*'. 

o 1 W. 4, c. 21,s.4. 

p Whether by writ in the nature of an elegit or oi fieri facia*, 

<» Rex V. Glamorgan (Mayor, j^c), 2 Smith, 8. 

' Shrewsbury (Town) v. Kynaston, (in error) 7 Bro. P. C. 
396*. 
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. [20.] If in an information in the nature of a quo war- 
ranto^ as to corporate offices,* judgment of ouster is 
upon any pleading,^ or even otherwise, as upon an entry 
of disclaimers^ awarded against the defendant, costs alsQ 
usually follow thereon ;w and so also against the relator,* 
^ere judgment is given for the defendant. These pro- 
ceedings are viewed in their consequences as of a civil/ 
kind, and are, subject only to a few exceptions, governed 
by the ordinary rules as to costs, as to amendments,^ se- 
curity for costs,* not proceeding to trial according to 
notice,^ and otherwise. Where the relator succeeds upon 
any issue<^ he is allowed costs upon all ; but if he does 
not proceed to trial in due time,^ the defendant will be 
entitled to apply for his costs of the day ;« not exceeding 
the 20/. which is the penalty in the recognizance.' Upon 
the rule being discharged, the costs thereon are in the 
discretion of the Court,8^ and they are usually given as to 
an application which is frivolous and groundless, and 
known to the prosecutor as such.^^ Upon these proceed- 
ings, and being in the Queen^s Bench, the taxing officer 
is the master of the Crown Office. The practice is for 

• 9 Anne, c. 20, s. 4 ; Rex v. Williarmy 1 W. Bla. 93 ; Bej: 
y. Oxford {Mayor, ^c), 1 Nev. and P. 474. 

» Ren v. Hall, 1 B. and C. 237 ; 2 D. and R. 341 ; Reu r. 
Wdllis, 5 T. R. 375; Rex v. M'Kay, 5 B. and C. 640 ; 8 D. 
and R. 393. 

» 32 G. 3, c. 58, 8. 1 ; Rex v. Downes, 1 T. R. 453. 

' 1 Gude (C. O.) Practice, 161. 

^ 9 Anne, c. 20, s. 5 ; Rex v, Ornery, 1 Anstr. 178, 

X Rex r. Hole, 2 Chit 366. 

y The King v. Francis, 2 T. R. 484 ; The Kingv. Pickerill, 
4 T. R. 809. 

« Rex V. Phillips, \ Burr. 292 ; 1 Ld. Keny. 531. 

• Rex V Wynne, 2 M, and S.346 ; Rexy. Day ; Same v, Pat- 
teson, 1 Dowl. 32. 

^ Rex V. Great Yarmouth, (Mayor &c.) 5 B. and A. 531. 

« The King v. Downes, I T. R.'453. 

^ Anon. Sayer, 130. • p. 69. 

' Rex v. Howell, East, 9 G. 2 ; Ca. temp. Ld. Hardw. 247 ; 
Rex V. Morgan, 2 Stra. 1042; 4 & 5 W. 3, c. 18, s. 2. 

if Rex V. Carpenter, 2 Stra. 1039 ; Ibid. v. Kemp, I East, 46, 
note. 

Rex v. Lewis, 2 Burr. 780 ; 2 Ld. Keny. 497. 
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him to mark his allocatur, and sign judgment as to the 
costs upon the roll^^ indorsed thus, — e, g. 

"Allowed for costs I8C)/." 

A corporation has been held to be justified in point 
of law to discharge out of the borough funds«J the costs 
and expences of opposing these informations against 
the individual members ,'^ and having for their object the 
impeachment of their title, or destruction of their own 
legal existence as a body. Where a quo warranto infor- 
mation is brought upon a defect cured by 1 Vict. c. 78,^ 
the relator is not entitled to his costs ; unless immediately 
after the passing of the act he discontinued his proceed- 
ings ;°^ and he is not entitled to any costs in such a case, 
where the jucU^ment of the Court was upon a demurrer^i^ 
or otherwise than on a discontinuance. 

^ The King v. PickeriU, 4 T. R. 809. 

J 5 & 6 W. 4, c. 76, s. 92 ; Woodt v. Heed, 2 Mee. and W. 
777. 

^ jIU, Gen. v. Mayor of Norwich, 2 Myl. and Cr. 406 ; Cw- 
poration o/DubUn y. Attorney General, 9 Bli. 396. 

1 S8. 1, 20. 

» Reg, V, Roberta, 3 N. and P. 592. 

» Jbid, 3 N. and P. 295. 



N 



[ 115 ] 



CHAPTER V. 



^ttntitiVL* 



1. Time of Issuinff. 

2, CapifU ad Sati^aciendumr- 

Charging in Execution. 
S, Discharge under Small Debtors* 
Act. 

4. Costs : Expenses of: Poundage. 

5. Entry of Judgment : Rule in 

Common Pleas Office. 

6. Eflfectof. 

7. Interest. 

8. Effect of Ctt. Sa^ or Charging 

in Execution, or charge on 

9. Writ in the nature of Elegit, 



10. Fieri FacioM. 

11. Government Stocks other like 

Securities. 

12. Removal of Judgrarats : Rules 

and Orders firom Inferior 
Court i (if Judge a Barrister 
of seven years standing). 

13. Newspaper Recornizances. 

14. Levan Facia$: Beneficed Cler- 

gymen. 

15. Relief and Powers under Insol- 

Tent Debtor's Act. 

16. Costs by way of Special Damage. 



[1.] Final judgment is considered as signed in the ac- 
tion,^ upon the allocatur of the costs being entered, and 
then delivered out^ by the taxing officer — the master. 
The common injunction from a Court of Equitj^ sta^s all 
further® proceedings ; but except when the right is so 
restricted, the right of and upon final judgment creates 
also that of execution. 

[2.] A writ of capias ad satisfaciendum will not lie 
against a peer of England,<^ Scotland,® or Ireland ;f nor a 

> 29 Car. 2, c. 3, s. 14 ; Deemer r. Brooker, 4 Dowl. 9 ; Ftnck 
V. Brook, 5 Dowl. 59. 

^ Blackburn v. Kymer^ 1 Marsh, 278 ; Butler ▼. Bulkeley, 8 
J. B. Moore, 104 ; 1 hing, 233. 

« Eamskaw v. Thomhill^ 18 Ves. Jan., 488 % Biakton v. Birch, 
2 V. and B. 41 ; Manack y. Bailey^ 2 Sim. and Sta. 577. 

«* Walker ▼. Earl of Grosvenor, 7 T. R. 171 ; Forster r. Jack- 
son. Hob. 61. 

« Digby V. Earl of Stirling, 8 Bing. 55 $ 5 Anne, c. 8, Art. 
23; Milsingtotm (Lord) v. Portmore (Earl), 1 V. and B. 419. 

' Coates V. Lord Hawarden, 7 B. and C. 388 ; 39 & 40 O. 3, 
C. 67, Art. 5; Robinson v, Rokeby (Lord), 8 Vet. jun. 601. 
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bishop ;8r nor a peeress by birth,^ or creation ;^ nor even 
when so by marriage only,i unless^ she has since mar- 
ried a commoner ; nor against a member of the House 
of Commons ;i the Queen's domestic servants ;™ or a 
foreign ambassador,!^ or their domestic^ servants; nor 
will it lie against a Quaker, or person bond fide profess- 
ing the tenets of Quakers,? although they may not be 
recognized as such by the general body, upon any judg- 
ment' for greats or small* tithes, modus ^^ composition,^ 
rate,^ or other ecclesiastical demand.^ 

The party against whom the final judgment was 
awarded, becomes, by being arrested upon the above 
writ,* in execution in the action ; or, if already* in cus- 
tody of the sheriff, by its being lodged ^ in his office by 
way of detainer. Where the defendant is in custodv of 
the marshal ^ tn an action in the Queen's Bench, ana in 

^ Rex V. Bishop of St, Aaaph, 1 Wils. 359. 

'^ Countess of hutland's case, 6 Rep. 52; Moor, 765. 

1 Finch Law, 355 ; 1 Ventr. 298. J 4B £. 3, 30 b. 

k Owen, 81 ; Br. nosme de Dignity; Dy. 79 b ; Co. Litt. 16. 

» Catmer v, KnatchbuU, 7 T. R. 448 j Phillips v. Wellesley, 
1 Dowl. 9. 

m Bartleit v. Hebbesy 5 T. R. 686; Aldridge v. Barry, 3 
Dowl. 450 ; Bym v. Dibdm, 3 Dowl. 448 ; Reynolds v. Pocock 
and wife, 7 Dowl. 4 ; 4 M. and W. 371. 

" 7 Anne, c. 12, s. 3 ; Viveash y. Becker, 3 M. and S. 284. 

o Novella v. Toogood, 2 D. and R. 833 ; Fhher v. Begrez, 2 
Dowl. 279 ; Hopkins v. De Roebeck, 3 T. R. 79. 

P 6 & 6 W. 4, c. 74, 8. 2 ; 1 & 2 Vict. cc. 5, 15 ; Rex v. 
Freeman^ 2 Ld. Ken. 19. 

' 6 & 6 W. 4, c. 74, 8. 2. 

■ Com. Dig. Dismes, {G.) 

* Ibid, (G. 2.) 
« 13 Rep. 12. 

* Bernard v. Evens, 1 Lev. 24. 

X Lind. 185 ; Cod. Jud. Eccl. 739 ; 59 Geo. 3, c. 134, 8. 14. 
r 50Edw. 3, c. 1. 

> Russen v. Lucas, 1 C. and P. 153 ; Deemer v. Brooker, 3 
Dowl. 576. 

* Aruntlel v. Ckitty, 1 Dowl. 499 ; Mackie v. Warren, 5 
Bing. 176 ; 2 M. and P. 279 , Barston v. Trutck, 4 Dowl. 6; 
5.Nev. and M. 109; 1 Har. and W. 321 ; 3 Ad. and Ell. 451. 

t> Owen V. Owen, 2 B. and Ad. 805 ; mUiams v. Waring, I 
Gale, 268 ; 4 Dowl. 200; 2 C. M. and R. 354. 
27 Geo. 2, c. 17, (1754). 
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the same action,*^ the mode of charging him in execution 
is by a side bar rule in term time ;® and three days be- 
fore the end of it/ for that officer to acknowledges: the 
defendant in his custody, and on his doing so, for the 
plaintiff's attorney to enter a committitur on record^ in 
the Treasury of the Court ; but where the defendant is 
not^ in custody in the same action, or where he is in the 
Fleet Prison, the pi^actice is to sue out a writ of habeas 
corpus ad satisfaetendum^ and returnable in term time,^ 
and for the gaoler to bring up the party into Court, 
and to be charged there in execution ; on the back of this 
writ ; one of the Masters makes an entry therec^;™ and 
upon this being done, the ** charging in execution " be- 
comes complete i^ and the same course is adopted with 
respect to a plaintiff, e. g, when he is to be so charged 
for the costs of a nonsuit.^ 

[3.] Where the debt in an action of debt,P or the 
damages in other actions,*! and also in ejectment,' as 
indorsed upon the writ of execution to be levied,B or 
really recovered in the action ;^ and though upon a cog' 
novit actionem^ only, did not exceed 20/. -^ and the de- 
fendant has, as certified by the gaoler,^ been in execution 

^ Smith y. Sandys^ 5 Nev. and M . 59 ; Fisher v. Stanh&pe, 
1 T. R. 464 ; Cunningham v. Cogan, 10 East, 46. 
« Tidd's Forms. Appendix, czv, s. 25. 
' R. T. 2Geo. 1, s. 2. 
t Cunningham v. Cogan, suprh, 
^ R. E. 4lGeo.3. 

» Snuth V. Sandysy 1 H. and W. 377 ; 5 Nev. and M. 59. 
* Stocken V. Wedderhume, 4 Scott, 570 ; Whitmore ▼. Binns, 
76. 571 ; Reynolds v. Simmons, 7 Dowl. 85. 
1 Rule Mich. 1654, VII. 

» Fox V. Jones, 7 B. and C. 732 ; 1 M. and R. 570, 
« Green v, Foster^ 2 Dowl. 191. 
o Fumivalv. Stringer ^ 5 Dowl. 195 ; 3 Scott, 551. * 
p Fogarty v. Smith, 4 Dowl. 595 ; 1 H. and W. 644. 
<i Harris v. Parker, 3 Dowl. 451 ; Goodfellow v. Rollings, 5 
Dowl. 198; 3 Scott, 319; Winter v, Elliott, 3 Sev.tindM, 
315; 1 Ad.andEU. 24. 

' Doe d. Dqfey V. Sinclair, 4 Scott, 477 ; 5 Dowl. 615 ; 3 
Bing. N. C. 778. • Harris ▼. Parker, 3 Dowl. 451. 

« Smith V. Preston, 2 H. and W, 93. 
"^ Rathbone v. Fowler, 3 M. and W. 137 ; 6 Dowl. 81. 
^ 48 Geo. 3, c. 123, s. 1 ; Thomson y. King, 4 Dowl. 582. 
"^ Arcbbold*B Conntry Attorney's Practice, p. 400. 
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thereon,^ and within the actual walls' of a prison for 
one whole yearly he may be discharged out of custody 
thereon, upon applying in term time* to the Court of 
Law at Westminster in which the action is, for his dis- 
charge out of custody.^ The costs in thje action are by 
the express terms of the act^^ excluded from the amount 
of the 20/. Where the judgment is in any other Court of 
Record,^ the application may be made to any one<i of the 
three Superior Courts of Law. If the discharge is un« 
duly or fraudulently obtained, and upon any false sug- 
gestion of the circumstances, the defendant may, by rule 
of Court, be- retaken and remanded to his former cus- 
tody; but, except in this instance, no other writ of 
execution can ever issue, as to his person, upon the same 
judgment, nor will a scire facias lie thereon, for that pur- 
pose ; but execution may issue in such and the same 
manner as if he had not ever been taken in execution ; 
against his estate and effects, with the exception of his 
wearing apparel and bedding, and that of and for his 
family, and the necessary tools for his trade or occupa- 
tion, and not exceeding in the whole the sum of 20/.® 

[4.] The costs and expenses of execution and pound- 
age can only be levied as against the person in four 
cases, e, g. i. In debt upon a bond with a penalty ;' 2. 
and so where, it is for the performance of covenants or 
conditions, and coming mthin the provisions of 8 & 9 W. 
3, c. 11.8 3. Upon a warrant of attorney to confess judg- 
ment, and containing in the defeasance, a proviso as to 
such a levy.^ 4. And upon a cognovit actionem, and 
also containing a similar proviso.^ In these two first 

^ Vamtr v. 0*enham, 6 Dowl. 766. 

s Gilbert v. Pope, 5 Dowl. 449 ; 2 M. and W. 311. 

Y Porkers v. Wilkins, 7 Dowl. 152; 6 Scott, 893, and 
note a. post. • SAort v. Williams^ 4 Dowl. 357. 

* jinon. 1 Dowl. 150 ; Fenner v. Oxenham, 6 Dowl. 766. 

^ Doed. Ward, 5 Dowl. 290. 

<" Masters v. WTiite, Q. B. 1838, MSS ; Fogarty v. fimitk, 
4 Dowl. 595 ; 1 H. and W. 644. 

^ 48 Geo. 3, c. 123, s. i. •48 Geo. 3, c. 123. 

' Thornton v. Merredew, 3 B. and P. 362. 

' 8. 8 ; 1 Saund. 51, innotis, 

^ Atkinson v. Baynton, I Hodges, 7 ; Davis v. Gompert», 2 
Nev. and M. 607 ; 2 Dowl. 407. 

^ Rose V. Tomblimony 3 Dowl. 49. 
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cases, the whole levy is confined to the penalty 'Ji and in 
the two latter, it is restricted to that of the judgment.^ 
The above clause is usually in these words, i. e^ *' with 
^osts of execution, sheriff's poundage* officers' fee and all 
other incidental expenses. The course is to indorse 
upon the writ of execution,^ *' Levy /. for debt and 

costs, and interest thereon from the day of , 

18 ." This interest is computed from the signing of 
final judgment, and at the rate of 4 per centum per an- 
num."^ 

[5.] In order to affect lands, tenements, and heredita- 
mentsii as to purchasers, mortgagees, or creditors ; there 
must be a similar entryo and re-entry made ; and in the 
Common Pleas Office ; and where the lands lie in Middle- 
sexp? the West Riding of Yorkshire,^ the North Riding,' or 
the East Riding and the town and county of Kin^^ston- 
upon-Hull,B there must also be a memorialt entered m the 
Registry Office ; but these latter provisions do not^ app^y 
to judgments or rules against a clergyman having an eccle- 
siastical benefice, for they are not per se,^ a charge upon it, 

[6.] When these proceedings as to entry, and when 
required, as to registry, have been effected ; the judgment 
or rule, as the case may be, stands as a charge upon the 
lands, tenements, rectories, advowsons, tithes, rents and 
hereditaments, and including those of a copyhold or 
custooaary tenure, of or to which the party, at the time 
of the entry or afterwards, is seised, possessed, or enti- 
tled to, for any estate or interest whatever at law or in 
equity, In possession, reversion, remainder or expectancy, 
or over which he has any disposing power ; without the 

i Atnery y^ Smatridge, 2 W. Bla. 760 ; 6 Mod. 101. 
k ^mell y. tVeatherby^ 3 Dowl. 464 ; 1 Saund. 58, note. 
1 Williamay. Waring, 1 Gale, 268 ; 4 Dowl. 200 ; 2 C. M. 
and R. 354 ; Pkwn v. Marshall, 2 Dowl. 743. 
» 1 &2Vict.c. 110,8. 17. 
» 8. 19. 

o p. 110; 2Vict.c. 11,88.3, 4. 
p 2 & 3 Anne, c. 4. 
4 7 Anne, c. 20. 
' 8 Geo. 2, c. 6. 

* 6 Anne, c. 35. 

* Hvneyconib v. Waldron, 2 Stra. 1064. 

a Cottle V. Warrington, 5 B. and Ad. 447 ; 2 Ne v. and M. 217 . 
^ Moore v. Ramsden, 3 Nev. and P. 180. 
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assent of any other person of exercising for his own be- 
nefit ; and binds him and all persons claiming under him, 
after such judgment, and the issue of his body, and all 
other persons which he might, without the assent of 
any other person, cut off, and debar, from any re- 
mainder, reversion, or other interest, in or out of any 
part thereof. In order that the judgment creditor may 
ffain a preference in case of bankruptcy, the enter- 
mg up must have been made for one year previously; 
at the expiration of one year from the time of entering 
up such judgment ; or if entered up before October Ist, 
1838, then from that period, the judgment creditor has 
the same remedy against them, or any part, as he would 
have upon an agreement made by the debtor, and under 
his hand by writing, for charging them with the amount 
thereof, and interest thereon ;w but this remedy is not 
available as against a purchaser for valuable considera- 
tion, and without notice.^ 

[7.] A judgment debt carries interest thereon, at the 
rate of four per centum per annum, from the 1 st of October 
1838,7 if then existing, or if since, then from its being 
entered up, and until it is satisfied $ and writs of execu- 
tion may issue thereon. ^ 

[8.] It is necessary, before treating of the present writs 
of execution, as given by the recent act,* to observe, that if 
after the judgment creditor has obtained a charge, or be- 
come entitled to the benefit of any security whatever ; and 
before the property so charged or secured has been con- 
verted into money, or realized, and the produce thereof 
applied towards payment of the judgment debt ; he causes 
the judgment debtor to be taken or charged in execution 
thereon ; the former is to be deemed to, and to be taken 
to have relinquished all right and title to the benefit of, 
and to have forfeited it.^ 

[9.] The writ of execution given under the provisions ^ 
of the above act, with reference to the realty, is a writ 
in the nature of the former writ of elegit ^^ and under it, 

* 1&2 Vict. c. 110, 8. 13. 

X Wallwyn y. Lee^ 9 Ves. 24 ; I Ball and Beatty, 171. 
y 1 & 2 Vict. c. 110, s. 17. » s. 20. 

* 1 &2 Vict. c. 110. ^8.16. 
« ss. 11, 12,20. 

* Statute Westminster 2d, 13 Edw. 1, c. 18; Mortu v. 
j9M»t 2 B. and C. 232 ; 3 D. & R. 603 ; 2 Saund. 68, e./ 
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the sheriff is to make and deliver execution to the jud|^- 
ment creditor, of the lands, tenements, and heredita- 
ments, and including those of a copyhold or customary 
tenure, and which the judgment debtor or any person 
in trust for him, was seised or possessed of at the time 
of entering the judgment or afterwards, and over which 
he has any disposing power, and which he may, without 
the assent of any other person, exercise for his own 
benefit ; to hold as tenant by elegit as to the whole, and 
subject to an account thereof in the Court, out of which 
it is issued. In the case of copyhold, or customary lands, 
the judgment creditor is liable, and required to render 
to the lord of the manor, or other person entitled thereto, 
such payments and services, as the judgment debtor 
must otherwise have rendered, and is entitled to hold 
the same, until such payments, and the value of such 
services, and the amount of the judgments,® and interest 
thereon,^ is levied. But as against purchasers, mort- 
gagees, or creditors, becoming such before s October 1st 
1838» this writ does not operate upon copyhold or 
customary lands, or on others : otherwise than as a strict 
writ of eiegit^ i, e, as to one moiety ofily.** 

[10.] The writ of fieri facias,^ remains, but with 
extended powers J as to the personalty,*^ chattels real and 
personal, and chases in action. It enables the seizure of 
Bank of England notes, country bank notes, cheques 
upon bankers, bills of exchange, promissory notes, 
bonds, specialties, and other secunties for money belong, 
ing to the judgment debtor; where money or bank 
notes are seized, the sheriff is to deliver over to the judg- 
ment creditor a sufficient part ; where cheques, bills of 
exchange, promissory notes, bonds, specialties, or other 
securities tox money are seized, the sheriff is to deliver 



« WiUianu v. Waring, 4 Dowl. 200 ; I Gale, 2C8 ; Plevin 
V. Henshallf 2 Dowl. 743 ; Evans v. Pugh, 2 Dowl. 360 ; 
Tilby V. Best, 16 East, 163. 

' p. 120. 

» 1 & 2 Vict. c. 110, 8. 11. I> p. 120, note d. 

^ Johnson V. Streete, Comb. 191 ; Brillon v. Cole, 12 Mod. 
175 ; Francis r. Nash, Cases temp. Hard. 53. 

J 1 &2 Vict. c. 110, 8. 12. 

^ Samuel r. Duhe, 3 M. and W. 622; 6 Dowl. 536 ; 8 Ad. . 
and El. 272 ; Bay ley v. Potts, 3 Nev. and P. 365. ' 

O 
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theo) to the judgment creditor, as a security for the 
amount thereby directed to be levied, or what remains 
to be so ; and the sheriflf may receive payment thereof, 
and which being made, and though without suit, is a dis- 
charge to the judgment debtor ; and in this event the 
sheriflTis to pay over to the judgment creditor the money 
to be recovered, or sufficient to discharge the amount 
thereby directed to be levied : when the time of payment 
arrives, and it is not made, the practice i8> for the judg. 
ment creditor, and two sufficient sureties to join in a 
security for indemnifying the sheriff from all costs and 
expences to be incurred in his prosecuting an action on 
such security against the party thereon* and intended to 
be sued, or to which he may have become liable in con- 
sequence thereof. If this security is given, the shmff in 
his own name sues the party who is so liable, and the 
payment of the amount by him^ or its recovery or levy by 
execution, discharges the judgment-debtor to the aoMuiit 
thereof. The sheriff is, out of such payment, recovery, 
or levy, to pay the judgment creditor the money re- 
covered, or sufficient to discharge the amount thereby 
directed to be levied j and he then deducts his poundage^^ 
the expences of the sale^"^ and of the bond, and pays oyer 
any surplus to the judgment debtor. 

[11.] The recent acf^ also provides in favour of judg- 
ment creditors, a power as to government stock, funds, 
annuities, stock ana shares of and in any public company, 
though not incorporated, and standing in the name of 
the judgment debtor or of another in trUiSft for him, of 
havmg it under a judge's order, charged with the pay- 
ment of the amount recovered by such judgment, and 
interest thereon, and of having the same remedies as if 
made by the judgment debtor, and of taking at the end 
of six calendar months from the date of the order, pro- 
ceedings to obtain the benefit of such charge^* 

The course in practice is this. — ^The order is granted 
ex parte , and to shew cause at a time mentioned therein, 

I Bayle^ V. PvttSf 3 Nev. and P. 365 ; 

« Paviea v. Griffith, 7 DowL 204 ; 4 M. and W, 377. 

> 1 & 2 Vict. c. 110, 8. 14 ; Robiruon v. Peace, 7 Dowl. 
93. 

» 8. 14 ; Cumming v.Prescoit, 2 Y. and C. 48ft j Ro^wom 
▼. Peace f supra. 
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and in the meantime, if made as to ^vernment stock, 
funds or annaities, it restrains the governor and company 
of the Bank of £n«flaad from permitting a transfer there- 
of; and if of stock, or shares in a public company, it 
restrains such public company from any transfer thereof; 
if cause is not shewn by such judgment debtor, and within 
such limited time, and notice of the order is proved 
before the judge, it becomes absolute; a disposition of it 
in the meantime by the judgment debtor is as against such 
Judgment creditor, invalid and ineffectual. If after notice 
«f the order to the person to be restrained tliereby, or 
in case of a eorporation, to any authorised agent thereof, 
and before it is dicharged or made absolute, they permit 
ft transfer ; they become liable to the judgment creditor 
for the value or amount of the property so charged and 
9o transferred ; and the judge upon the application of 
the judgment debtor or other person interested, may 
discharge or vary the order, and award costs thereon.P 

[12.] A final judgment, rule, or order, may be removed 
out of an inferior Court of Record and into a Superior 
Court of Law at Westminster, and for a more extended 
execution, where a barrister of seven years' standing, 
acted in the inferior court, as the judge, assessor, or 
assistant in the trial of causes ;4 e. g. the Lord Mayor's 
Court of London, the Sheriffs' Court of London, the 
Palace Court, and the Court of Passage at JiiverpooL 
In such a case, the Superior Court or any one of the 
fifteen Judges, may, upon the application of the judg- 
ment creditor, aad on production of the record of the 
judgment, or of a rule or order for any costs, charges, 
or expences, under its seid, and also the signature of the 
proper officer there, direct the removal thereof into such 
Superior Court ; and it has thereupon and immediatelv, 
^e same force, charge, and effect, as a judgment or rule 
hi the Superior Court ; and all the like proceedings may l)e 
taken thereon, and all the reasonable costs and cliarges 
attendant upon such application and removal, are re« 
coverable as if part of^such judgment or rule. But in 
such a case, the lands, tenements, and hereditaments, are, 
as to mortgagees and creditors, only affected upon a 
writ of execution being actually put into the hands of 
the sheriff or other officer appointed to execute it. 

» 1 & 2 Vict. c. 110, s. U. ^ * t. 22. 

o 2 
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[13«] In actions against the proprietorfr, publishers, or 
printers of newspapers, pamphlets, and papers,' for libels 
contained therein, if damages and costs are recovered 
against them ; the plaintiff can apply to the Court of Ex- 
chequer to allow proceedings to be taken in favour of 
the plaintiff, and against the sureties, in the recognizance 
of 4(K)/. The practice in such a ease is this ;b an affidavit 
is made, clearly shewing that the applicant is entitled to 
have execution against the defendant upon such judg« 
ment, and that he has not been able to procure satisfac- 
tion by ^vrits of execution, under 1 & 2 Viet. e. 110,t and 
upon this an extent^ against the sureties is orda*ed. 

[14>] Where the judgment debtor is a beneficed cler*. 
gyman, this fact must be returned upon the writ of fieri 
facias by the sheriff, and thereupon a writ of levari /aciat 
issues to the bishop of the diocese in which the benefice 
is, and in order to its sequestration ; this proceeding^ 
takes effect from its publication at the church door,w and 
Upon the surplus revenue, after providing for the church 
service and the repairs. ^ 

[15.] Where the judgment debtor is committed to 
prison, and in execution for any debt, damages, costs, or 
sums of money ; or committed there for or by reason of 
any contempt of Court, for non-payment of any sum of 
money, or of costs, taxed or untaxed, and either ordered 
to be paid, or to the payment of which such prisoner 
would be liable in purging such contempt, or in any 
manner in consequence of or by reason thereof; ana 
does not within twenty-one days make satisfaction to the 
creditor at whose suit he was committed or charged, or 
to the person entitled to such money, or to such payment ; 
such creditor or person so entitled may, in a summary 
way, and by his petition signed by him, apply for an 
order, vesting in the provisionsil assignee, and according 
to the provisions of the act, the real and personal estate 

' 11 G. 4, and 1 W. 4, c. 73, 8. 1. 

* Pennell v. Thompson, 3 Tyr. 823. 

* pp. 115, 120, 121. 

* West on Extents, 

▼ Wait V. BUhop, 3 Dowl. 234 ; PMllips v. Berkeley, 5 
Uowl. 279. 

'^ 1 Vict. c. 45. 

X Hubbard y, Beckford, 1 Hiigg.307 ; Campbells. WkiUhead, 
Cooaistory, 6 Dec. 1820. 



CHAP. V.3 SPECIAL DAMAGX* 1 25 

and effects of the prisoner. The petition for this purpose 
must state the tkne and place of such char^in^ in execu- 
tion or commitment, the amount of such debt or sum of 
money, and the judgment creditor's desire for the pri* 
soner to Me a schedule of his property, and to be brought 
up and dealt with there according to the act. The peti- 
tion must be supported by evidence upon affidavit of 
otherwise, and as the Court may require ; the petition 
and the evidence are filed ; and under the provisions of 
the act, the Court is to order the filing of the schedule, 
and the prisoner to be brought up and dealt with accor- 
dingly. 

[lo.J If a party is illegally arrestedy upon a writ of 
capias issued by a judge's order upon mesne process, or 
is discharged out (if custody on the ground of being pri- 
vileged from arrest,* or a writ oi capias ad satisfaciendum,^ 
or other process of execution^ is set aside for irregula-- 
rity, or the debtor is discharged out of custody thereon ; 
the usu£d course is^^ for the judge or the court to allow 
him his costs, provided he undertakes not to bring any 
action ; but he cannot be compelled^ so to undertake. 
So where the debtor is arrested for more than is reco- 
!r.eredy® or the recovery is for an amount less than 20/.,^ 
or there is not any bond fide ground for believing that the 
defendant would otherwise abscond,er an action on the 
ease will lie, and with special damage. In trespass quare 
dausumfiregit for the mesne profits, the taxed costs only 
of the ejectment, if it was defended,^ can be recovered. 
But upon a judgment by default against the casual 
ejector,^ all the necessary expences therein are recover- 
able ; and in such an action the costs of reversing in a 
Court of Error a judgment for the defendant in the 

y 1 & 2 Vict. c. 110, s. 3. 
» p. 115. • pp. 104,115. 

^ pp. 120, ]21. 

« Smart v. Johnson^ 6 Dowl. 90 ; BUssett v, TeTinant, C. P. 
18.38, MSS. ; Jones v. Smithy 3 M. and W. 526. 

* Ex parte Hill, 3 C. and P. 225. 

* 43 G. 3. c. 46, S.3. 

M &2 Vict. c. 110,8.3. 

f Ibid, 

^ Doe V. Hare, 2 Dowl. 245 ; 2 C. and M. 145 ; 4 Tyr. 29. 

* Doe y. Huddart, 2 C. M. and R. 316 ; 4 Dowl. 437 ; 1 
Gale, 260. 
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ejectment may be obtained^ In eaeh of tbese cases the 
special damaj^es in tbe declaration must carefully^ 
specify tbe costs,^ their amount, and how and for what 
they were recovered. An averment ** forced to pay 
them *' merely"^ includes so mueh of the bill of costs of 
the attorney for the lessor of the plaintiff, as has been 
actually paid to or by him before the commencement of 
the action in trespass. The proper form h, '^ become 
and is liable to pay :"^ and under which the whole biU 
may be recovered as special damage by reason of such 
liability. Where speciid damage is so alleged in the de- 
claration, and it is essential to the maintenance of the 
action, it should, according to a late case, be traversed 
by a special plea :<> and upon a warranty as to a horse 
being made, and an action brought upon it ; the costs 
of defending? an action upon it by a second vendor, and 
after notice, is recoverable agiunst the first vendor.% 

i Noweli V. MoaAe, 7 B. and C. 404 ; 1 M. mod R. 170» 
^ I Sannd. 243 c; fiuUer's Nisi Prios^ 7 ; Hartlty t. Ihr*^ 
ring, 8 T. R. 130. 

^ Hathaway y. Hansont 1 Campb. 151. 
"* Pritchet v. Boevey, 1 C. anci M. 775. 

• Taylor v. Higgins, 3 East, 169} Dixon v. Bell, 5 M. aad 
S. 198 ; 1 Stark. 287. 

* Perring v. Harris^ 2 M. and Rob. 5. 

F Lewis V. Peat, 2 Marsh, 431 ; 7 Taunt. 153 ; S. C. 
*» Wrightup V. Chamberlain, 7 Scott, 598, 
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I. Petty Bag. 2. Common Pleas at LancMter. 3. Durham Court of 

Pleas. 

[1.] The law side of the Court of Chancery, or as it is 
more usually termeii, the Petty Bag Office, proceeds 
according to the course of the common law,^ and includes 
the Pett^ Bag and the Hanaper Offices. Its principal 
jurisdiction is at the suit of, and against officers of that 
Court ;^ its proceedings are not governed by the Uni- 
formity of Process Act,^ or the New Rules as to Plead- 
ing,^ Before an issue in fact is joined, and in issues of 
law, or by the record, all orders made in the cause are 
by the Master of the Rolls, and he has the power to 
award costs; the taxation of them is effected by his 
principal secretary, and the bill of costs is thus headed, 
" In the Petty Ba^f Office.'' As soon as an issue in fact is 
joined, the issue is transmitted to the Queen's Bench, 
and the trial, judgment, and taxation of costs thereon, 
take place in that Court.^ In such a case, the bill of 
costs, though made out in an entire form, is headed as 
above, with respect to the charges in the Petty Bag 
Office ; and '' In the Queen's Bench," as to those which 
took place in that Court. Upon an issue in law being 
determined in Chancery, or a trial by the record taking 
place there, error lies upon the judgment into the Court 
of Queen's Bench.d But on proceedings in partition, on 
a traverse, or upon a petition of right, error lies at once 
into the House of Lords.^ The proceedings against the 
sureties of a receiver upon their recognizance,^ enrolled 

• Hob. 63. 

^ WainwHght v. Smithy 2 Ruts. 568« 
' Jefftrttm v. Dawson, 1 Mod. 29. 
^ 2 Bac. Abr. 45 ; 2 BI. Comm. 49. 

• 20 C. 2, Juried. 12, 3, 4. 
f Smith's Practice, p. 634. 
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in the Enrolment Office,8^ must be by writ of scire/acias^ 
thereon, broufi^ht in this Court,^ and in the name of the 
Master of the Rolls, and of the Master in Chancery who 
is named therein ;J proceedinsrs must also be commenced 
in this Court, upon the bond of 40/. given to the sheriff, 
upon an attachment for want of an appearance, or an- 
swer,^ and also upon that given as a security for costs ;^ 
so also upon the bond of an auctioneer with respect to 
the sale of timber,"* or of old materials," or by the pur- 
chaser of an estate .o The action is " in debt," and iu the 
names of the two senior Six Clerks, or of the sheriff, 
whichever is named therein as the obligee ;P and the same 
course is adopted, in reference to a bond taken by the 
sheriff, under a writ of ne exeat regno. In these cases, 
the bail have not any power of renaering the defendant 
to prison, in their own discharge^ An application made 
by a defendant in order to stay proceedings brought 
upon such a seciuity, must be directed to the equity' 
jside of this Court; the terms imposed usually .j are, 
<* the payment of the debt really due, of all the costs in 
the action, and of the application."" The writ of scire 
f Actus commands the sheriff of the county '' to summon 
the sureties to appear in this Court on the day of 

, to shew cause why execution should not be levied 
against them, for the sum of /., the penalty of the 
obligation, and delivered to the Master of the noils and 
the Master in Chancery or other obligee.^ To this writ 

f i, e, in Middlesex. 

^ Smith's Practice, p. 635, for it becomes a record; 
Williams' Executors, pp. 662-3. 

> Grant Y,Si(me,\trn.Zl^, 

i Smith's Practice, pp. 634, 647. * Ihtd. 126. 

1 Ibid, 558 ; Beddell v. Page, 2 Sim. 224. 

» Smith's Practice, pp. 223-4. 

» IBid, 220 ; FovmiVr v. Duchess of Kent, MS. 19th July, 
1827, V. C. 

« Smith's Practice, pp. 227-8. 

9 Anon. 2 Atkins, 507. 

4 StapyUon v. Peill, 19 Ves. 615. 

' Walker v. Wild, 1 Madd. 528 ; Mtugrave v. Madf, 1 Mer. 
49 ; Uiten v. UUen, Ibid. 31 ; Sidden v. Lediard, MS. case 
Smith's Practice^ p. 648. 

• Grant v. Stone, 1 Vern. 313. 

* Sidden v. Lediard, suprA. 
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and also to the actions upon the bonds above mentioned^ 
the defendants have a right to appear and plead.^ Upon 
a final judgment, and an award of execution against the 
sureties^ they are liable to the costs thereon ;^ and if an 
issue in fact was joined, then also to the costs incurred 
in the Court of Queen's Bench.'^ The remedy for the 
sureties, against the principal for the recovery of an in- 
demnity, is in this Court, and by either an action " of 
debt,** or of " trespass on the case upon promises," or 
this Court will, upon the former indemnifying the 
obligees as to the costs .^ allow an action to be brought 
here in the names of the latter, and upon the recogni- 
zance and against the principal,/ when this security haa 
been absolutely satbfied, the Master of the Rolls will 
order the record of it to be vacated. The registrar draws 
up the order upon an office copy of the recognizance. 
Tue secretarjr of the Master of the Rolls marks the order 
with his initials, and on filing it at the Inrolment Office, 
the recognizance is vacated by an entry made there, in. 
this form: — "Vacated pursuant to an order bearing 
date ."2 

. p.] The Court of Common Pleas at Lancaster * has 
junsdietion over all civil actions. At the sittings 
in the county palatine, the Chief Judge is styled " the 
Chief Justice," and the other is named as '* one of the 
Justices.*'^ The Judges of the Superior Courts of Law 
at Westminster, are also Justices.^ The Sittings are 
held during the assize time, and at Lancaster, for the 
northern division ; and by adjournment at Liverpool for 
the southern division.*^ The fees« of the officers, and 
attorneys of the Court, are regulated according to, 
tables published under its authoritv. and the rules, 
orders, and regulations of the three Superior Courts of 
Law at Westminster,' as to framing, regulating, and 

n Sidden v, Lediard, supra. ^ 3 & 4 W. 4, c. 42, s. 34. 
^ p. 47. * Sidden y, Lediard, suprit,^ 

r Smith's Practice, pp. i558, 634. 

* Ibid. pp. 558, 634, 652. 

* 4&5 W.4,c.62, 8. 1. 

^ 8. 24 ; Terru v. Fiizhughy 3 Dowl. 278« 

* Wareing's Practice, p. 1 7. 

^ Order in CouDcil, 25th Jane, 1835. 

« 4 & 5 W. 3, c. 62, 8. ^5 ; Wareiog's Practice, p. 322. 

' p. 46. 

G 5 
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atnendiiifif the proceediDg«, practice, and pleadings pre- 
vail bere.sr The costs of preparing pleadings here^ are 
the same as in those Courts ;^ and where, from the party 
not residing within the county palatine, its rule cannot be 
enforced, it may, upon a certificate thereof by the 
prothonotary, or his deputy, and an affidavit as to the 
above facts, be made a rule of any one of such Superior 
Courts.^ Upon issue being Joined here, the facts may, 
under an order of one of its Judges, be stated In a spe- 
cial case, and for the opinion of one of such Superior 
Courts.^ The entering and transcribing of pleadings, 
judgments and other proceedings are the same as in 
such Courts ;> and so also the rules as to applications 
for the admission in evidence oi written or printed do- 
cuments, or copies of them, and as to the costs thereon 
and thereof.n^ Applications as to rules for a new trial, 
setting aside a nonsuit, or entering a verdict, may be 
made to any one of such Superior Courts .» Where 
after final judgment, the debtor removes his person or 
chattels out of the county palatine, any of such three 
Courts may, on a certificate from the prothonotary or 
his deputy, as to the amount obtained thereby, issue 
writs of execution ^ for the amount of the judgment and 
tiie costs thereon, and of the certificate— and the same 
as if they had been recovered in the Court above.? TLe 
service of writs of mbownn^ issued out of this Court is 
made valid at anv place in England or Wales; pro- 
^ded' the reasonable and suffident expences^ of coming 
and attending to give evidence, and of returning there- 
from, were tendered at the time of service ; and upon 
default being made, and a certificate thereof being trans- 
mitted to the Court of Queen's Bench, that Court may 
proceed thereon, as if such writ issued th^efrom.^ 

« 8. 34. ^ 88. 17, 35. 

» 8. 32. ^ 8. 115. 

* p. 45. ■ 8. 17. 

A 8. 26 ; but not to enter up a verdict nen obstante vereditto. 
Potter V. Moss, 1 C. M. and R. 848 ; 5 Tyr. 513 ; 3 Dowl. 
432 1 or to set aside an award. Terns v. Fitzhugh, 3 Dowl. 
278 ; 1 C. M. and R. 507. 

• 8.31. * P p. lift. 
4 4 & 5 W. 4, c. 62, 8. 29. 

» 8. 30. ■ p. 20. 

» p. 107. 
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The remedies, authorities, and provisions of the recent 
act,T and as regards the judgments and proceedings 
thereon, apply to this Court ;^ and every judgment dent 
existing here, bears interest at the rate of 4 per cent."*^ 
. In order to affect lands, tenements, or hereditaments 
as to purchasers, mortgagees, or creditors, a memoran- 
dum or minute^ containing the name, the usual or 
last known place of abode ; the title, trade, or profession 
of the plaintiff and defendant ; the date of signing judg- 
ment ; and the amount of the debt, damages^ and costs 
recovered, must be left with the deputy prothonotary, 
and at his office ;y it is then his duty to enter the same 
particulars in a book in alphabetical order, and by the 
name of the person whose estate is Intended to be affected 
thereby. 

Final Judgments, and rules and orders made in the 
Court of Passage at Liverpool, and the Borough Court 
at Preston ; and for the payment of any *' costs, charges, 
or expences,'^ mav, by an order of a Judge of the above 
Court be removea into the same ; and have thereupon 
the force, charge, and effect of a judgment here, and 
all the reasonable costs and charges attending such ap- 
plication and removal are recoverable as if part thereof. 
but they do not affect lands, tenements, or heredita- 
ments, as to purchasers, mortgagees, or creditors, until a 
writ of execution thereon is actually put into the hands 
of the sheriff.2 

[3.] The practice and proceedings in the Court of 
Pleas of the county palatine of Durham and Sadbergc, 
are now in a main degree assimilated to those in the 
three Courts of Law at Westminster.^ The costs for 
preparing pleadings in actions here, are by express en- 
actment made the same as those of a like description in 
the Superior Courts.^ Provisions are made as to the 
eosts nith respect to the admission upon the trial of 
written and printed documents, and copies ;^ taxation 
of costs ;^ costs on paying money into Court ;® fees to 



" I & 2 Vict. c. 


110. 


" 8. 21. 


^ 8. 17. 




X 8. 21. 


r In Preston. 




s s.£2. 


• 2 Vict. c. 16. 




^ 8. 32. 


« 8. 15. 




*» 8. 19. 


• 8.21. 
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the officers ;' costs on motions for new trials in the Sa- 
perior Courts ifi on removal of judgments '^ removal of 
causes ;^ on writs of false judgment -^ and as to the ex- 
pences of witnesses ;i and any rule of Court made here, 
may be made a rule of any of the Superior Courts of 
Law at Westminster.™ 



' •• 22. 


V s. 24 


^ 8. 28. 


» 8. 33. 


k 8 34. 


» 8. 27. 


>" •• 29. 
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CHAPTER VII. 
9tattttiinQi in ^xar, 

1. Exchequer Chamber. 2. House of Lords. 

[1.] The Court of Exchequer Chamber at West- 
minster consists of ten judges of the three Superior 
Courts of Law; and every writ of error upon a final 
judgment given in those Courts, and though as to a 
judgment upon a matter of law in the Petty Bag Office in 
Chancery,^ is returnable and heard here.^ In order to stay 
proceedings in the Court below, during the pendency of 
the writ of error ; the plaintiff in error must, with two 
sureties, enter into a recognizance for the payment on 
an affirmance here of the debt and costs awarded by the 
judgment, and also those upon the delay, by reason of 
the writ.c In ejectment the recognizance is taken in 
double the yearly value of the lana> and also in double 
the amount of the costs in the Court below.<i In other 
actions, it is in double the aggregate amount recovered 
by the judgment,® unless in the case of a penalty, as a 
bond with a condition ; for here it is in double the sum 
really due, and also in double the costs.^ Amendments 
in the writ of error, for variances from the reeord,fi: are 
made by order of the Court of Error, or one of its 
judges, and without costs.^ The fact of the plaintiff in 
error being a lunatic, is not any ground for compelling. 

• p. 127. 

^ 11 G. 4, and 1 W. 4, c. 70, s. 8. 
e 3 Jac. 1, e. 8 ; 6 6. 4, €. 96. 

* R.H. 2W.4, (27). • (26). 

f Moor V. Lynch, 1 Wils. 213 ; Dixon v. Duron, 2 B. and 
P, 443 ; Reedy, Cooper, 5 Taunt. 320. 
f 5 G. 1, c. 13. 
k Gardner V. Merrett, 2 Stra. 9p2 1 2 Ld. Raym. 1587. 
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him to give security for costs ;i but where he resides out 
of the jurisdiction, such security will be ordered J 

An assignment of errors may be amended on the terms 
of paying costs to the defendant in error ;^ and the latter 
is always entitled to costs upon the quashing,^ discon- 
tinuance^i or non pros of a writ of error ,>" after the tran- 
script is carried over ; and» in the two latter^ cases also 
to interest.^ 

Upon issue in error being joined, the plaintiff in error 
must deliver to the judges of the senior of the two 
Courts, and sitting there, five copies of the error books ;<> 
and the defendant in error must deliver the like number 
to the judges of the junior of such two Courts ;P and 
if either makes default therein, he cannot be heard upon 
any argument without making payment, or a depoat far 
the five additional copie8.<i 

In error upon a juagment in ^ectment/ and brought 
upon a judgment in the Court below, andfortheplamtiff 
therein ; where there is in the Court of Error an affirm- 
ance, discontinuance, or a non pros, the Court below 
awards a writ of inquiry as to the mesne profits^ and ako 
as to the damages, by way of waste. Upon the return 
of this writ, final judgment is given there, as to such 
mesne profits, ana so found upon the writ of inquiry ; 
and all the costs,' and also for the interest,^ and upon 
this final judgment, the principal and his sureties in the 
recognizance become liable to be sued for the whole 



> Sieei T. Jliem, 2 B. & P. 437. 

i LewU V. OvenSf 5 B. and A. 265. 

^ Marret and Oardmety Fitzg. 268. 

^ Mc Namara v. Fishify 8 T. R. 302. 

1 3 HeD. 7, c. 10 ; 8 & 9 W. 3, c. 11, s. 2. 

" Salt V. Richards^ 7 East, 111 ; 3 Smith, 121 ^ n^lkhutm 
V. Malin, 1 Dowl. 628 $ 1 C. and M. 240. 

° 3 & 4 W. 4, c. 42, 8. 30 ; Burn v. Carvalho, 4 Nev. and M. 
893 ; i Ad. and El. 895 ; Levy v. Langridgey 4 M. and W. 337. 

» R. H. 4 W. 4 (15) ; Best v. >W©f, 2 Dowl. 189. 

P 11 G. 4, and 1 W. 4, c. 70, s. 8. 

<i Darker v. Darker ^ 2 Dowl. 88 ; Sandali r. Bennett^ 4 Ner. 
and M. 89 ; 1 Ad. and El. 204. 

' 16 & 17 Car. 2, c. 8, i. 4 ; Francis r. Doe dem. Harvey ^ 
7 Dowl. 523 ; 5 M. and W. 273. 

> 3 & 4 W. 4| c. 42, i. 30 1 1 & 2 Vict c. 110, s. 17. 
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amount awarded thereby.^ Id otiier actions, if the judg- 
ment in the Court below was upon a verdict for the 
plaintiff there, he is, upon an affirmance in the Court 
of Error, entitled to double costs ;^ but only to single 
costs if the writ of error was sued out after execution 
below had or levied.^ The above provision extends 
even to cases where costs were not recovered in the 
Court below :^ and in all cases of a discontinuance,^ 
nonpros after the transcript is carried over,7 or affirm- 
ance,* (though in ybr/»^flfo«,) the defendant in error re- 
covers his costs,* for the delay of execution, if there be 
sucb,^ and also interest .« But upon a nonpros, entered 
before the transcript is carried over, there are not any 
costs, damages, or interest, for in this case there Is not 
yet really any " cause in error. "^ The provisions as to 
double costs and damages do not apply, where the writ of 
error is sued out in replevin by an avowant or cognizant.© 
An executor or administrator bringing a writ of error 
upon a judgment against the testator or intestate, is not 
held liable to any costs in error ;^ but he becomes liable in 
a writ of error brought upon a devastamt,B or upon and 
after a judgment as to the debt and damages ; and also 
as to the costs de bonis propriisJ^ 



* Doeyr. Reynolds, I M. and S. 247. 

* 13 Car. 2, stat. 2, c. 2, ff. 10 ; Shepherd v. Machtefh, 2 H. 
Bla. 284 ; Banng v. Christie, h East, 545 ; 2 Smith, 142 ; 
Francis y. Doe d. Harvey, 7 Dowl. 523 ; 5 M. and W. 273. 

' Earl of Pembroke v. BoHock, Cro. Car. 173 ; Ricketis r, 
Lewis, 1 B. and Ad. 197 } Wright r. Fairfield, 2 B. and Ad. 
959. 

"^ Bishop of Lincoln v. JVefforsttnif 3 Burr. 1504. 

X 8&9W. 3, c. 11, s. 2. 

7 Page 134. 

> 2 Saund. 101, or. y. ; Ferguson v. RawUnsan, Andr. 113 ; 
2 Stra. 1084 ; Cockerellv, Cholmeley, 10 B. and C. 564. 

* 3 Hen. 7, c. 10 ; 19 Hen. 7, c. 20. 

* Bowton V, Nicholls, Cro. Car, 40 1 . 

« Page 134 ; Golding v. Bias, 10 East, 2. 
' Salt v. Richards, 7 East, 111 ; 3 Smith, 121. 
« Golding v. Dias, 10 East, 2. 

' Legg V. Richards, 1 Mod. 77 ; 1 Ventr. 167 ; 3 Lev. 375. 
' 9 Saltern r, Wynne, 2 Stra. 1072 ; Cases temp, Ld. Hardw. 
367. 
>> Willianu V. miey, I H.«]a.566. 
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Under the statute II G. 4, and 1 W. 4, c. 70,^ the 
Court of Error is to give tlie judgment when in affirm- 
ance of the judgment in the Court below, together 
with such costs as they shall think right ;i and upon the 
record being returned to the Court below, that Court is 
to award execution :^ and the same practice takes place 
with reference to a reversal of thejuagment in the Court 
below, in which event there are not any costs *'in error" 
for either party ;^ but the plaintiff in error has judgment 
given for him in the action in the " Court below,'' and 
uso his costs therein,^^ and including those as to a motion 
there to arrest the judgment.^ 

In error from the Exchec^uer of Pleas to the Ex- 
chequer Chamber, the costs m error are taxed by the 
masters of the former Court,^' and in the same manner 
as costs are taxed upon a bill of exceptions.P 

[2.] The House of Lords is the dernier Court of Error 
in this realm ; and writs of error lie here from the Court 
of Exchequer Chamber.4 The statutes relating to writs 
of error do not, in a direct sense, relate to this tribunal ; 
and the costs upon such writs, when returnable and 
heard here, are in the discretion of the House/ They 
commonly, in giving their judgment as to the costs 
thereon, adopt, as their guide, the spirit^ of the above 
statutes. If two Courts have been of the same opinion 
on any point, and judgment is affirmed here, the costs 
are given in their judgment ;^ and the House commonly 

^8.8. 

) Beale v. Thompson, 2 M. and S. 249. 

k Reg. Gen. Hil. 4, W. 4, r. 1, 8. 16. 

1 2 Saund. 101 ; Wyvillv, Stapleton, I Stra. 617. 

"* Gildart v. Gladstone, 12 East, 668 ; Swi/i v. Bottom, 1 D. 
and R. 183. 

'^ Adams V. Meredew, 3 Y. and J. 419. 

« Reg. Gen. Mich. T. 2 W. 4, Exch. Cham. ; 1 C. and M. 
466 ; 2 C. and J. 685 ; 2 Tyr. 761 ; 2 Dowl. 138 ; 3 M. and 
Scott, 298. 

' Attorney General v. Key, 2 C. and J. 10. 

4 11 G. 4, and 1 W. 4, c. 70, s. 8. 

' Mandeville v. Lord Garrick, 3 Ridgw. 373 ; Bodily v, Bel- 
lamy, 2 Burr. 1097 ; Beale v. Thompson, 2 M. and S. 249. 

• Myddleton v. Cro/t, Andr. 60 ; Doran v. O'Reilly, 5 Dov, 
233. 
, * Duvergier ▼. Fellowes, I Clark and Fin, 39, 
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names therein the specific^ amount of costs to be allowed. 
But if they do not adopt that practice, the clerk of the 
parliaments, or the clerk assistant, proceeds in a taxa- 
tion, and delivers out to the party in whose favour the 
judgment was, his certificate, and with the amount of 
the costs as taxed, expressed therein.^ In a late case,^ 
where the respondent did not appear to support the 
judgmjent of the Court below, the House held the ap- 
pellant was not entitled to have such judgment reversed 
with costs, except under the particular circumstances of 
the case, such as fraud in the respondent ; and in the 
case in question the reversal was ordered to be " without 
costs." 

' Per Lord Ellenhorough, C. J. in Beale v. Thompson^ suprd. 
'* The practice of the House of Lords is to give a suai in gross, 
in their discretion." 

"^ Standing Orders, No. 215. 3d April, 1835 ; 7 & 8 G. 4, 
c. 64. 

»» HamiUon V. Littlejohn^ 4 C. and F. 20. 
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CHAPTER VIII. 
i^Mutti sntr ^radical fatmi. 



STATUTES. 



6 Edw. 1, c. 1. 
Several actions wherein damages shall be recwered. 

Sect. 2. — The demandant may recover against the 
tenant the costs of his writ purchased, together with the 
damages aforesaid. And this act shall hold place in all 
cases where the party is to recover damages.^ 

3 Hen. 7, c. 10. 

Costs Sfc, awarded to the plaintiff, where the defendant 

sueth a writ of error. 

If any defendant or tenant, defendants or tenants, 
or if any other that shall be bound by the said judgement, 
sue, afore execution had, any writ or error to reverse 
any such judgement in delaying ^ of execution, that then 

' 1. By the coniinon law, the plaintiff is not entitled to 
costs : but only where he recovers damages according to this 
statute; PilfwiCs case, 10 Rep. 116 a. —2. Where a statute 
gires damages by creation, then the plaintiff shall recoTer no 
costs. This statute is in trod active of a new law, and there- 
fore the plaintiff recovers what it appoints him to recover, 
and no more; 27H.6,10; 2H.4, 176; 9H.6,66fr/ Turner 
V. GaUitee, Hardr. 152. 

^ This act was designed to restrain the abuse of writs of 
error, brought only for delay, and the body of the act gives 
the party costs and damages, only for this wrongful delay and 
vexation. Holroi v* Mbizson, 10 Mod. 274. 
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if the same judgement be affirmed good in the said writ 
of error, and not erroneous, or that the stud writ of 
error be discontinued in default of the party, or that any 
person or persons that sucth writ or writs of error, be 
non-sued in the saroe,<^ that then the said person or per- 
sons, agunst whom the said writ of error is sued, shall 
recover his costs and damage for his delay and wrongful 
vexation in the same, by discretion of the justice afore 
whom the said writ of error is sued. 



11 Hen. 7, c. 12. 

A mean to help and speed poor persons in their suits, 

EvBRT poor person or persons, which have, or hereafter 
shall have cause of action or actions against any person 
or persons within this realm, shall have by the discretion 
of the chancellor of this realm for the time being, writ 
or writs original, and writs of suOpcena, according to the 
nature of their causes, therefore nothing paying to your 
Highness for the seals of the same, nor to any person 
for the writing of the same writ and writs to be hereafter 
sued ; and that the said chancellor for the time being 
shall assign such of the clerks which shall do and use the 
making and writing of the same writs, to write the same 
ready to be sealed, and also learned counsel and attornies 
for the same, without any reward taking therefore : and 
after the said writ or writs be returned, if it be afore the 
King in his Bench, the justices there shall assign to the 
same poor person or persons, counsel learned, by their 
discretions, which shall give their counsels, nothing 
taking for the same : and likewise the justices shall ap- 
point attorney and attornies for the same poor person or 
persons, and all other officers requisite and necessary to 
be had for the speed of the said suits to be had and made, 
which shall do tneir duties without any reward for their 
counsels, help, and business in the same : and the same 
law and order shall be observed and kept of all such 

* In Graves v. Short, Cro.Eliz. 616, it was doubted whether 
in/ormedon, in wbii^h no costs are given in the action, there 
could be costs in error; and it was resolved by the Court, 
that costs and damages should be given for delay of execution, 
although in the first action no damages were recoverable. 
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suits to be made afore the Kin^s justices of his Common 
Place, and Barons of his Exchequer, and all other 
justices io the courts of record, where any such suit 
shall be» 

7 Hbn. 8, c. 4. 

The avowant in replegiari shall recover his damages and 

costs of suit. 

Sect. 3. — Every avowant, and every other person or 
persons that make avowry, conisance, or knowledgfe, 
or justify, as baily to any other person or persons in any 
replegiari, or second deliverance for any rent, custom', 
or service, if their avowry, conisance, or justification be 
found for them, or the plaintiffs in the said actions 
otherwise barred, shall recover their damages d and costs 
that they have sustained, as the plaintiff should have done, 
if they had recovered in the said replevins. 

21 Hen. 8, c. 19. 

Avowries shall he made by the lord upon the land, mthoui 

naming his tenant. 

The avowant ahall recover damages and costi of suit* 

Sect. 3. — Every avowant,* and every other person or 
persons that make any such avowry, justification, or 
conisance, as baily or servant to any person or persons 
in any replegiare, or second deliverance, for rents, cus- 
toms, services, or for damage fesant, or other rent or 
rents, upon any distress taken in any lands or tenements, 
if the same avowry, conisance, or justification be found 
for them, or the plaintiffs in the same be nonsuit, or 
otherwise barred, that then they shall recover their 
damages and costs against the plaintiffs, as the same 
plaintiffs should have done or had, if they had recovered 

^ By tbe equity of this statute, damages are recoverable 
upon a nonsuit in second deliverance. Partridge v. Strange, 
l*lowd. 82. 

* In an avowry for an estray, if tbe defendant has a retarn 
he shall have costs and damages ; as well as for an amercement 
in a leet, and for a heriot, though not mentioned in this act. 
ffa&eiip v. Chaplen, Cro. Eliz. 257, 329. 
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in the replegiare, or second deliverance found against 
tke said defendants. 

23 Hen. 8, c. 15. 

^n Act that the plaintiffs being nonsuited, shall yield 
dnmages to the defendants in actions personal,^ by the 
discretion of the justices. 

Sect. I. — And the plaintiff or plaintiffs in any such 
kind of action, hill, or plaint,8: after appearance^ of the 
defendant or defendants, be nonsuited,^ or that any ver^ 
dicti lioppcn to pass, by lawful trial against the plaintiff or 
plsuntifiTs in any such action, hill, or plaint, that then the 
defendant ^ or defendants in every such action, hill, or 
plaint, shall have judgment to recover his costs ^ against 
every such plaintiff or plaintiffs. 

He that tueth in forma pauperis shall be otherwise punished. 

Sect. 2. — All and every such poor person or persons 
being plaintiff or plaintiffs in any of the said actions, 
bills, or plaints, which at the commencement of their 
suits or actions be admitted by discretion of the Judge 
or Judges, where such suits or actions shall be pursued 
or taken, to have their process and counsel of charity, 
without any money or fee paying for the same, shall not 
be compelled to pay any costs by virtue and force of 
this statute.™ 

' This act does not extend to actions given by statutes, 3 
Leon, 92. 

8 Though in an inferior Court, Harwood v. Furbume^ Cro» 
Eliz. 96. 

^ Oough V. Simpson, 11 Mod. 277. 

* If the action was for words not actionable, yet the defen- 
dant recovers his costs. Hob* 219. 

^ Whether general or special only. Alsttp v. Cleydon, Cro. 
Eliz. 465. 

^ Though sued as an executor. Fetherston v. AUybcn^ Cro. 
Eliz. 503. 

^ By the common taw the defendant could not have costs, 
and that is clear by the books, and the preambles of this act, 
and of 23 Hen. 8, c. 15 ; 8 Eliz. c. 88 ; and 4 Jac. 1, c. 3 ; 
Turner v. GalHlee, Hardr. 152. 

J HuUock on Costs, ch. iii, s. 3. 
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33 Hen. 8, c. 39. 

The erection of the Court of Surveyors of the KingU 
lands, the names of the officers there, and their au^ 
thority. 

The King in all suits for debt shall recover his costs and damages* 

Sect.54. — The King in all suitsk hereafter to be taken in 
or upon any obligation or specialties made or hereafter 
to be made to the King, or any to his use, shall have and 
recover his just debts, costs and damages, as other com- 
mon persons use to do in suits and pursuits for their 
debts. 

5 Eliz. c. 9. 

An Act for punishment of such as shall procure or commit 

any wilful per jwy. 

Processes served upon witnesses to testify. 

Sect. 12. — If any person or persons upon whom any pro- 
cess out of any of the Courts of Record within this realm 
or Wales shall be served to testify or depose concerning 
any cause or matter^ depending in any of the same Courts, 
and having tendered unto him or them,°^ according^ to his 
or their maintenance or calling, such reasonable sums of 
money for his or their costs and charges, as having re- 
gard to the distance of the places is necessary to be 
allowed in that behalf, do not appear according to the 
tenor of the said process, having not a lawful and rea- 
sonable let or impediment to the contrary ; that then 
the party making default,^* to lose and forfeit for every 
such offence ten pounds, and to yield such further 
recompence to the party grieved,© as by the discretion 
of the Judge of the Court, out of which the said process 

^ This act extends to all the Queen's debts, and processes 
thereupon, as well at common law as upon this statute ; and 
although an obligation is made for performance of covenants, 
yet after it is broken, it is a debt due to the yiieen by obli- 
gation within this act. Sir Thomas Cecifs case, 7 Rep.. 18^. 

^ Though not directly to the issue, but for increasing the 
damages only. 2 Leon, 198. 

. " If process is served upon a married woman, the tender 
raust be made to her, Havitkbury v. Hmrvy, Cro. Eliz. 130, 131. 

" As the husband and wife upon the default of the latter. 
S. C. 

c 2 Leon, 12 ; 3 Leon, 68, 78. 
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shall be awarded, according to the loss and hindrance 
that the party which procured the said process shall 
sustain, by reason of the non-appearance of the said 
witness or mtnessesj and the aead several sums to be 
recovered by the party so grieved against the offends 
or offenders, by actkn of (febt.q bil^^plaint, or tafoma^ 
tion, m any of the Queen's Majesty's Courts of RecOTd^ 

illowed. "" '"^'"' "^ ^''' ^^"^ P'^^eetion Tbe 

8 Ewz. c. 2. 

^n Act for the avoifUng of fijrongful vea^ntion touchhir 

the terit <2/*latitat. * 

Costs, damages and charges shall be awarded, where the nlalntSffx^.i. 
delay hi. suit, doth discontiuue, or is nonsuit in the Queen's Be?ch. 

Sect. 2.— If after declaration had and put into the 
same Court the plaintitf in such case shall not prosecute 
the same mth etfect, but shall willingly and app£-entlv to 
the same Court suffer his or their said suit to KK 
or shaU after declaration so had, suffer the same suit to 
be discontinued, or otherwise shaU be nonsuit in the 
!«!3^^. ?V*^^5 '°. ^^^ry.8"ch case, the Judges of the 
frl .?"'^ /""'r^^' ^'°'' being shall by their discretions 
from time to time, as they shall see or perceive anv 
such default to be in the party or parties at whose suit 
S^T'^""' procurement such writs or process was sued 
forth, award and judge to every such person and ner- 
sons so arrested, vexed, molested or troubled by such 
writs or suit, hia and their costs, damages and charires 
by any means sustained by occasion of any such wnts 
process arrests or suits, taken, sued, or had against 
him to be paid by such person or persons that so doth 

'''' !i 5 iu""'^ ?"■ procure any such writs or process to be 
sued forth, as is aforesaid. 

18 Eliz. c. 6. 
An Act to redrew disorders in common if^/ormers. 

No informer shall compound with the defendant but bv ciin«en» «f ♦• 

Sect. 3.— No such informer or plaintiff shall or may 
compound or agree with any person or persons that shall 

P JaAmtony, Pays, Cro»Eliz. 434. 
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offend, or shall be surmised to offend, against any penal 
statute, for such offence committed, or pretended to be 
committed, but after answer made in Court unto the in- 
formation or suit in that behalf exhibited or prosecuted ; 
nor after answer, but by the order or consent of the 
Court in which the same information or suit shall be 
depending; upon the pains and penalties hereafter in 
this present act set dowa and declared : and that if any 
such informer^ or plaintiff as aforesaid, shall willingly 
delay his suit, or shall discontinue or be nonsuit in the 
^ame, or shall have the trial or matter past against him 
therein by verdict or judgment of law ; that then in every 
such case the same informer or plaintiff shall yield, 
satisfy and pay unto the party defendant, his costs, 
charges and aamages, to be assigned by the Court in 
which the same suit shall be attempted : for the recovery 
and execution whereof every such defendant shall imme- 
diately upon the same costs, charges and damages as- 
signed, have his capias ad satisfaciendum, ^eri facias, or 
elegit, to be awarded unto him out of the same Court in 
which the same shall be so assigned as is aforesaid, as in 
other cases of execution. 

29 Eliz. c. 4.^ 

^n Act to prevent ewtortion in Sheriffs, Under sheriff's, and 
Bailiffs of Franchises or Liberties, in cases ofeceecU' 
tion. 

How much the sheriff may take for i he serving of an execution. The for- 
feiture of the omnder, and how it shall be recoTered. 

Sect 1. — It shall not be lawful, from the first day of 
May now next ensuing, to or for any sheriff, under- 
sheriff, bwliff of franchises or liberties, nor for any of 
their or either of their officers, ministers, servants, bailiffs 
or deputies, nor for any of them, by reason or colour of 
their or either of their office or offices, to have, receive, 
or take of any person or persons whatsoever, directly or 
indirectly, for the serving or executing of any extent or 

« This statute gives costs only against an ioformer in a 
popular action ^ and does not extend to the ** party grieved," 
if he sue. 2 Leon, Hi. 

b Spring v. Eve, 2 Mod. 241 ; 3 Keb. 742. 
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execution upon tbe body, lands, goods or chattels of any 
person or persons whatsoever, more or other considera* 
tion, or recompense than in this present act is andshall 
be Hmited and appointed, which shall be lawful to be 
had, received and taken, that is to say, twelve pence of 
and for every twenty shillings, where the sum exceedeth 
not one hundred pounds, and six pence of and for every 
twenty shillings, being over and above the said sum of 
one hundred pounds, that he or they shall so levy or 
extend, and aeliver in execution, or take the body in 
execution for, by virtue and force of any such extent or 
execution whatsoever, upon pain and penalty that all 
and every sheriff, undersherin, bailiff of franchises and 
liberties, their and every of their ministers, servants, 
officers, bailiffs or deputies, which at any time after the 
said first day of May now next ensuing shall directly or 
indirectly do to the contrary, shall lose and forfeit to the 
party grieved his treble damages, and shall forfeit the 
sum of forty pounds of good and lawful English money 
for every time tliat he, they, or any of them shall do to the 
contrary ; the one moiety thereof to be to our sovereign 
lady the queen, her heirs and successors, and the other 
moiety thereof to the party or parties that will sue for 
the same by any plaint, action, suit, bill or information, 
wherein no essoin, wager of law, or protection sh^ be 
allowed. 

Fe<» for executibna within cities or towns corporate. 

Sect. 2. — Provided always, that this act, or any thing 
therein contained, shall not extend to any fees to be 
taken or had for any execution within any city^ or town 
corporate ; any thing above mentioned to the contrary 
thereof notwithstanding^ 

*■ Cities and corporations may, by this proviso, take above 
twelve pence iu the pound for serving executions upon judg- 
ments out of other Oourt-s, as well as from their own Courts. 
The Sheriffs of Glocester's ceue, Cro. Eliz. 263. 
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43 Eli2. C. 6fi 

An Act to avoid trifling and frivolous suits in law in her 
Majesty^s Courts in Westminster, 

No cmU ahall be awarded in a personal action brought for a sum 

not aiiiountin{( to 408. 

Sect. 2.-^If upon any action<^ personal to be brought 
in any of her Majesty's Courts at NYestminster, not being 
for any title or interest of lands, nor concerning the free- 
hold and inheritance of any lands, nor for any battery, 
it shall appear to the judges of the same Court, and so 
signified or set down by the justices before whom the 
same shall be tried, that the debt or damages^ to be re-» 
covered therein in the same Court, shall not amount to 
the sum of forty shillings or above, that in every such 
case tbe judges and justices before whom any such action 
shall be pursued, shall not award for costs to the party 

Slaintiff any greater or more costs than the sum of the 
ebt or damages so recovered shall amount unto, but 
less at their discretions. 



3 Jac. 1, c. 7. 

An Act to reform the multitudes and misdemeanors of 
Attomies and Solicitors at Law, and to avoid unne^ 
cessary suits and charges in Law, 

An attorney shall have a ticket uf the money he giveth f«kr fees, &c.— 
An attorney delaying his client's suit, or demanding more than is 
due. 

Sect. 1. — No attorney, solicitor, or servant to any, 
shall be allowed from his client or master, of or for any 
fee given to any serjeant or counsellor at law, or of or 
for any sum or sums of money given for copies to any 
clerk or clerks or officers in any Court or Courts of 
record at Westminster^ unless he have a ticket subscribed 

^ This act is by 11 & 12 W. 3, c. 9, s< I, extended to the 
Court of Common Pleas at Lancaster, and the Court of Pleas 
at Durham. 

^ This extends to every description of personal action, /r- 
wine V. Reddish, 5 B. & A. 796 ; 1 O. & K. 413. 

' BartUt V. Bobbins, 2 WUs. 258. 
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witb the Land and name of the same serjeaut or coun- 
sellor, clerk or clerks, or o^Bcers aforesaid, testifying 
how much he hath received for his fee, or ^iven or paid 
for copies, and at what time, and how often: and that 
all attornies and fK)licitors shall give a true bill unto their 
masters or clients, or their assigns, of all other charges 
concerning the suits which they have for them, subscribed 
with his own hand and name, before such time as they 
or any of th«m shall charge their clients with any the 
same tees or chitrges: and Uiat if the attorney or solicitor 
do or shall willingly delay his client's suits to work his 
own gain, or demand by his bill any other sums of money, 
or allowance upon his account of any money which he 
hath not laid out or disbursed, that in every such case 
the party grieved shall have his action against such at- 
torney or solicitor, and recover therein costs and treble 
damages, and the said attorney and solicitor shall be dis- 
charged from thenceforth from being an attorney or 
solicitor any more, 

4 JaCv 1, c. 3, 

j^n j4ct t9 g'ive costs to the defendant upon a nonsuit of 
the plaintiff', or verdict against him. 

Several cases wherein the derendnnt shall recover his cusla against 

the plaintiff. 

Sect. 2.— If any person or persons at any time after 
the end of this present session of parliament, shall com- 
mence or sue m any court of record or in any other 
Court, any action, bill, or plaint of trespass or ejectione 
Jirmae, or any other action whatsoever, wherein the plain- 
tiff or demandant might have costs (if in case judgment 
should be given for him) and the plaintiff or plaintiffs, , 
demandant or demandants, in any such action, bill or 
plaint, after appearance of the defendant or defendants, 
be nonsuited, or that any verdict happen to pass by any 
lawful trial against the plaintiff or plaintiffs, demandant 
or demandants in any such action, bill or plaint, that 
then the defendant or defendants in every such action, 
bill or plaint, shall have judgment to recover his costs 
against every such plaintiff and plaintiiffs, demandant 
and demandants. 

h2 
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7 Jac. I, c. 5. 

An Act for ease in pleading troublesome and contention 
suits prosecuted against justices of the peace ^ mayors, 
constables, and certain other his Majesty's officers for 
the lawful execution of their office,^ 

The defendant allowed double ro»U of suit. 

Sect. 1.-— If the verdict shaU pass with the said de- 
fendant or defendants in any such action; or the plaintiff 
or plaintiffs therein become nonsuit, or suffer any dis- 
continuance thereof, that in every such case the justice 
oi justices, or such other judge before whom the ssud 
matter shall be tried, shall by forcei and virtue of this act 
allow unto the defendant or defendants,' his or their 
double costs, which he or they shall have sustained by 
reason of their wrongful vexation in defence of the sua 
action or suit ; for which the said defendant or defendants 
shall have like remedy as in other cases where costs 
by the laws of this re^m are given to the defendants. 

21 Jac. 1, c. 12. 

An Act to enlarge and make perpetual the act madeptt 
ease in pleading against troublesome and contentious 
suits prosecuted against justices of the peace, mayors, 
constables, and certain other his Majesty's officers, 
for the lawful earecution of their office, made in the 
seventh year of his Majesty's most happy reign. 

The defendant shall have double cu«ts. 

Sect. 5. — If the verdict shall pass with the defendant 
or defendants in any such action, bill, plaint or suit, or 
the plaintiff or plaintiffs therein become nonsuit, or suffer 
any discontinuance thereof, that in every such case the 
defendant or defendants shall have such double costs^ 
and all other advantages and remedies, as in and by the 
said former act is limited^ directed or provided. 

e StileB y. Cose, Vaugh. 114. 

f t. e, to each of several defendants ; and though some on« 
or more has judgment or a verdict against.him. Ibid, il7« 
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21 Jac. 1, c. 16. 

jtn Act for Imitation ofactiotM, and for avoiding ofsmtt 

in law. 

In actions of slander under 40s. the plaintiff shall recover fto greater 

costs than damages. 

Sect. 6.— In all actions upon the case for slanderoi4s 
words, to be sued or prosecuted by any person or persons 
in any of the Courts of Record at Westminster, or in any 
Courts whatsoever that hath power to hold plea of the 
«ame, after the end of this present session of parliament, 
if the jury upon the trial of the issue in such action, or 
the jury that shall enquire of the damages,8r do find or 
assess the damages under forty shillings, then the plain- 
tiff or plaintiffs m such action shall have and recover only 
80 much costs as the damages so given or assessed amount 
unto, without any further increase of the same ; any law, 
statute, custom or usage to the contrary in any wise not- 
withstanding. 

13 Car. 2, st. 2, c. 2. 

j4n act /or prevention o/ venations and oppressions by 
arrests, and of delay in the Courts of Law, 

Bonds [given for) discharged upon appearance.— Nonsuit for want of 
a decinration before the end of the next term after appearance, and 
judgment wita coits against the plaintiff. 

Sect, c^.— " Upon appearance to be entred in the term 
wherein such writ, bill or process is returnable, with the 
respective officer in that behalf, for the said person or 
persons, by attorney or attorneys in the said respective 
Courts from whence the said ^vrit, bill or process issued, 
unto such writ, bill or process, the bond or bonds so 
given for appearance thereunto, be and are hereby satis- 
fied and discharged ; and that after such appearance so 
entered, no amerciaments be set or estreated upon or 
against any sheriff or other officer aforesaid, or any other 
person whatsoever, concerning the want of such appear- 
ance ; and unless the plaintiff or plaintiffs in any such 
writ, bill or process named, shall put into the Court from 

$ lampen v. Hatch, 2 Stra. 933 | 2 Kely. 61 r 
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whence such writ, bill or process did issue, his or their 
bill or declaration a^n«t the person or persons so ar- 
rested, in some personal action or tjectionejirmte of lands 
or tenements, before the end of the term next following 
after appearance, that then a nonsuit for want of a de- 
claration may be entered against the said plainti^ or 
'plaintiffs in the said Courts respectively ; ana that ever? 
defendant in every such writ, bill or process named, shall 
or may have judgement to recover costs against every such 
plaintiff or plaintiffs. 

The defendant to hare double eosts for delays of hU execution by writ 

cf error. 

Sect. 1 0. — If any person or persons after the said day 
shall sue or prosecute any writ or writs of error, for re- 
versal of any judgment whatsoever ffiven after any ver- 
dict in any of the Courts aforesaid, and the said judgment 
shall afterwards be affirmed, then every such person or 
persons shall pay unto the defendant or defendants in 
the said writ or writs of error, his or their double costs, 
to be assessed by the Court where such writ of error shall 
be depending, for the delaying of execution. 

Popular actions) or upon a penal law, indictments, &c. not within 

this statute. 

Sect. 11. — ^This act, nor anything therein contfdned, 
shall not extend to any action popular, nor unto any other 
action which is or hereafter shall be brought upon any 
penal law or statute (except debt for not setting out 
tithes as Aforesaid), nor to any indictment, presentment, 
inquisition, information or appeal ; any thing hereinbefore 
expressed to the contrary thereof notwithstanding. 

1 7 Car. 2, c. 7. 

An act for a more speedp and effectual proceeding upon 
distresses and avoteriesfor rents. 

Plaintiff in replevin being nonsvit before Issue joined. Hnwtlie de* 
fendant may avow. The plaintiflT nonsuit afier avowry made, &c. 

Sect. 2. — Whensoever any plaintiff in replevin shall 
be nonsuit before issue joined, in any suit of replevin by 
writ or plaint lawfully returned, removed, or depending 
in any of the King's Courts at Westminster, that the de- 



CHAP. VIII.] STATtXTBS. 151 

fendant making' a suggestion in nature of an avowry or 
cognizance for such rent, to ascertain the Court of the 
cause of such distress, the Couit upon his prayer shall 
award a writ to the sheriff of the county where the dis- 
tress was taken, to enquire by the oaths of twelve good 
and lawful men of his bailiwick touching the sum in 
arrear at the time of such distress taken, and the value 
of the goods or cattle distrained : and thereupon notice 
of fifteen days shall be given to the plaintiff or his at- 
torney in Court, of the sitting of such enquiry ; and 
thereupon the sheriff shall enquire of the truth of the 
matters contained in such writ, by the oaths of twelve 
good and lawful men of his county ; and upon the return 
of such inquisition, the defendant shall have judgment to 
recover against the plsuntiff the arrearages of such rent, 
in case the goods or cattle distrained shall amount unto 
that value : and in case they shall not amount to that 
value, then so much as the value of the said goods and 
cattle so distrained shall amount unto, together with 
his full costs of suit ; and shall have execution thereupon 
by fieri facias or elegit, or otherwise as the law shall 
require. And in case such plaintiff shall be nonsuit 
after cognizance or avowry made, and issue joined, or if 
the ver<fict shall be given against such plaintiff, then the 
jurors that are impanelled or returned to inquire of such 
issue, shall at the prayer of the defendant inquire con- 
cerning the sum of the arrears, and the value of the 
goods or cattle distrained : and thereupon the avowant, 
or he that makes cognizance, shall have judgment for 
«uch arrearages, or so much thereof as the goods or cattle 
distrained amount unto, together vnt\\ his full costs, and 
shall have execution for thesamebyy?^ri/«ci«* or elegit, 
or otherwise, as the law shall require. 

Judgment upon demurrer for the avuvant. 

Sect. 3. — If judgment in any of the Courts aforesaid 
be given upon demurrer for the avowant, or him that 
maketh cognizance for any rent, the Court shall, at the 
prayer of the defendant, award a writ to inquire of the 
value of such distress; and upon the return thereof 
judgment shall be given for the avowant, or him that 
makes cognizance as aforesaid, for the arrears alledged 
to be behind in such avowry or cognizance, if the goods 
or cattle so distrained shall amount to that value ; and 
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in case they shall not amount to that value, then for bo 
much as the goods or cattle so distrained amount unto, 
together with his full costs of suit, and shall have like 
execution as aforesaid. 



22 & 23 Car. 2, c. 9. 
An Act for laying Impositions on Proceedings at Law. , 

Personal actions wberein no title of land is in qaestion. 

Sect 136. — In all actions of trespass, assault and hat- 
tery, and other personal actions,^ wherein tb.e Judge 
at the trial of the cause shall not find and certify under 
his hand upon the back of the record that an assault 
and battery was sufBciently proved by the plaintiff* against 
the defendant, or that the freehold or title of the land in 
the plaintiff's declaration was chiefly in question, the 
plaintiff in such action, in case the jury shall find the 
damages to be under the value of forty shillings, shall 
not recover or obtain more costs of suit than the da- 
mages so found shall amount unto. 

8&9WILL. 3, c. 11. 

An Act for the better preventing frivolous and vexatious 

Suits, 

Defendant on judgment given for him &c.» to recover costs. 

Sect. 2. — If at any time after judgment given for the 
defendant in any such action, plaint, or suit, the plain- 
tiff or demandant shall sue any writ or writs of error 
to annul the said judgment, and the said judgment shall 
afterwards be affirmed to be good, or the said writ of 
error shall be discontinued, or the plaintiff shall be non- 
suit therein, the defendant or tenant in every such ac- 
tion, plaint, suit, or writ of error, shall have judgment 

^ This act is construed to extend only to actions of trespnss, 
t. «. for assanlt and battery, and for local trespasses, and 
wberein it is possible for the Jndge to certify that the battery 
was proved, or that the freehold or title of the land men- 
tioned in the declaration, was chiefly in qaestion. Reece v. 
jUe^ 7 J . B. Moore, 269. 
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to recover his costs a^nst every such plaintiff or plain* 
tiff's^ demandant or demandants. 

PluDdff obtaining Judgment on an action of waste, &€.* to recover 

costs. 

Sect. 3. — In all actions of waste,^ and actions of debt 
upon the statute for not setting forth of tithes, wherein 
the single value or damage found by the jury»^ shall not 
exceed the sum of twenty nobles,!^ and in all suits upon 
any writ or wTits of scire facias} and suits upon prohibi- 
tion,™ the plaintiff obtaining judgment, or any award of 
execution after plea pleaded or demurrer joined therein, 
shall likewise recover his costs of suit ; and if the plain- 
tiff shall become nonsuit, or suffer a discontinuance, or 
a verdict shall pass against him, the defendant shall re- 
cover his costs. 

If defendant be found guilty, plaintiff to haye coats, &c. 

Sect. 4. — In all actions of trespass to be commenced 
or prosecuted from and after the said five and twentieth 
day of March, one thousand six hundred ninety and 
seven, in any of his Majesty's Courts of Record at vVest- 
niinster, wherein at the trial of the cause it shall appear, 
and be certified by the Judge, under his hand.i^ upon 
the back of the record, that the trespass upon which any 
defendant shall be found guilty was wilful and malicious, 
the plaintiff shall recover not only his damages but his 
full costs of suit. 

In actions on bonds, &c. plaintiff may assign as many breaches as he 
pleases. Jury may assess damages. Defendant paying damages, 
execution may be stayed, — but Judgment to remain, to answer any 
further breach, and plaintiff may have a scire JQaii\» against the de- 
fendant. 

Sect. 8. — In all actions, which from and after the said 
twenty-fifth day of March, one thousand six hundred ninety 
and seven, shall be commenced or prosecuted in any of 
his Majesty's Courts of Record, upon any bond or bonds, or 

^ Hnllock on Costs, c. 4, s. 3. 

i This does not include a judgment by default. Biddulph 
y. Cooper ^ cited in 1 H. fila. 108. 

^ Each noble reckons for 6«. 8(/. 

^ The case of a scire facias by the Croivn as to repeal letters 
patent, is not within this provision. Rex v.Milesy 7 T. R. 367. 

" And see 1 W. 4, c. 21, ss. I, 2. 

■ Butter V. Cozens, 11 Mod. 198. 

h5 
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Oft any penal sum, for non*perforinaiice of any covenants or 
agreements in any indenture, deed, or writing contained, 
the plaintiff or plaintiffs may assign as many breaches as 
he or they shall think fit ; and the jury, upon trial of such 
action or actions, shall and may assess not only such 
damages and costs of suit as have heretofore been usually 
done in such cases^ but also damages for such of the 
«aid breaches so to be assigned, as the plaintiff upon the 
trial of the issues shall prove to have been broken, and 
that the like judgment shall be entered on such ver- 
dict as heretofore bath been usually done in such like 
actions ; and if judgment shall be given for the plaintiff 
on a demurrer, or by confession, or nihil dicit, the plain- 
tiff upon the roll may suggest as many breaches of the 
covenants and agreements as he shall think fit, upon 
which shall issue a writ to the sheriff of that county 
where the action shall be brought, to sitmmon a jury 
to appear before the justices or justice of assize, or niti 
priu8, of that county, to inquire of the truth of every 
one of those breaches, and to assess the damages that 
the plaintiff shall have sustained thereby; in which writ 
it shall be commanded to the said justices or justice of 
assize, or nisi prius, that he or they shall make a return 
thereof to the Court from whence the same shall issue, 
at the time in such writ mentioned ; and in case the de- 
fendant or defendants, after such judgment entred, and 
before any execution executed, shall pay unto the Court 
where the action shall be brought, to the use of the 
plaintiff or plaintiffs, or his or their executors or admi- 
nistrators, such damages so to be assessed by reckon of 
all or any of the breaches of such covenants, together 
with the costs of suit, a stay of execution of the said 
judgment shall be entered upon record ; or if by reason 
of any execution executed, the plaintiff or plaintiffs, or 
his or their executors or administrators, shall be fully 
paid or satisfied all such damages so to be assessed, to- 
gether with his or their costs ot suit, and all reasonable 
charges and expences for executing the said execution, 
the body, lands, or goods of the defendant shall be 
thereupon forthwith dii^charged from the said execution, 
which shall likewise be entred upon record; but not- 
withstanding in each case such judgment shall remain, 
continue, and be, as a further security to answer to the 
pliuntlff or plaintiffs, and his or their executors or admi- 
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nistrators^ such damages as shall or may be sustained 
for further breach of any covenant or covenants in the 
same indenture, deed, or writing contained, upon which 
the plaintiff or plaintiffs may have a scire facias upon 
the said judgment against the defendant, or against his 
heirs, terre-tenants, or his executors or administrators, 
suggesting other breaches of the said covenants or 
agreements, and to summon him or them respectively to 
shew cause why execution shall not be had or awarded 
upon the said judgment, upon which there shall be the 
like proceeding as there was in the action of debt 
upon the said bond or obligation, for assessing of da- 
mages upon trial of issues joined upon such breaches, or 
inquiry thereof upon a writ to be awarded in manner as 
aforesaid; and that upon payment or satisfaction in 
manner as aforesaid, of such future damages, costs, and 
charges, as aforesaid, all further proceedings on the said 
judgment are again to be stayed, and so toties quoties, 
and the defendant, his body, lands, or goods shall be dis- 
charged out of execution, as aforesaid. 

4 Annb, c. 16. 

j4n Act for the amendment of the law, and the better 

advancement of justice. 

Defendant may plead several matters. 

Sect. 4.-^It i^all and may be lawful for any defendant 
or tenant in any action or suit, or for any plaintiff in 
replevin, in any Court of Record, with the leave of the 
same Court, to plead ^ as many several matters p thereto 
as he shall think necessary for his defence. 

Proviso touching costs. 

Sect. 5. — Provided nevertheless, that if any such mat- 
ter shall, upon a demurrer ioined, be judged insufficient, 
costs shall be given at the discretion of the Court ; or if 
a verdict shall be found upon any issue in the said cause 
for the plaintiff or demandant, costs shall be also given in 
like manner, unless the Judge who tried the issue shall 
certify that the said defendant or tenant, or plaintiff iilr 
replevin, had a probable cause to plead such matter 
which upon the said issue shall be found against him. 

o Haiton v. Jefferiesy 10 Mod. 280. 

' But not to plead and demur to the same point. Ibid, 
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Principal and inteiett on bonds paid in Court, &c.— Cocrt may dis^ 

chaigedetendant. 

Sect. 13. — If at any time pending an action upon any 
such bond with a penalty, the defendant shall bring into 
the Court where tne action shall be depending,^ £ul the 
principal money and interest due on such bond, and 
also all such costs as have been expended in any suit or 
suits in law or equity upon such bond, the saia money 
so brought in shall be deemed and taken to be in fuA 
satisfaction and discharge of the said bond, and the 
Court shall and may give judgment to discharge every 
such defendant of and from the same accordingly. 

Bail-bond taken by sheriff, &c. may be assigned to plaintiff. 

Sect. 20. — If any person or persons shall be arrested 
from and after the said first day of Trinity Term, by any 
writ, bill, or process, issuing out of any of her Majesty's 
Courts of Record at Westminster, at the suit of any 
common person, and the sheriff or other officer taketh 
bail from such person, against whom such writ, bill, or 
process is taken out,. the sheriff or other officer, at the 
request and cost of the plaintiff in such action or suit, 
or nis lawful attorney, shall assign' to the plaintiff in 
such action the bail-bond, or other security taken from 
such bail, by endorsing the same, and attesting it under 
)iis hand and seal in the presence of two or more cre- 
dible witnesses, which may be done without any stamj^, 
provided the assignment so endorsed be duly stamped 
oefore any action be brought thereupon ; and if the said 
bail-bond or assignment, or other security taken for 
bail, be forfeited, the plaintiff in such action, after such 
assignment made, may bring an action and suit there- 
upon in his own name, and the Court where the action 
is brought, may by rule or rules of the same Court, give 
such relief to the plaintiff and defendant in the original 
action, and to the bail upon the said bond or other se- 
curity taken from such bail, as is agreeable to justice and 
.reason, and that such rule or ruks of the said Court 
shall have the nature and effect of a defeazance to such 
bail-bond^ or other security for bail. 

^ Player v. Baruly, 10 Mod. 26. 

' KUtan T. Fagg, lU Mod. 28!) ; 1 Stra. 60. 
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On quashing writ of error defendant to have costi . 

Sect. 25. — Upon the quashing any writ of error to be 
sued out after the said first day of Trinity Term, for 
variance from the ori^nal record or other defect, the 
defendants in such error shall recover against the plain- 
tiflf or plaintiffs issuing out such writ, his costs, as he 
should have had if the judgment had been affirmed, and 
to be recovered in the same manner. 



3 Geo. 1, c. 15. 

An Act for the letter regulating the nffice of sheriffs, 
and for ascertaining their fees, and the fees for suing 
out their patents, and passing their accounts. 

Sheriffs levyinflr debts &c. (except post fines,) to have Is. per pound 
for the first iOO/., and &/. for every JWs. above that sum. And on 
process by fi.Ja, and extent, to have Is. 6(/. per pound for the first 
1001., and is. per pound above: provided he answers the same on his 
account. 

Sect. 3. — All sheriffs who shall levy any debts, duties 
or sums of money whatsoever, except post fines, due or 
hereafter to become due to the King*s Majesty, his heirs 
or successors, by process to them directed upon the 
summons of the Pipe or Green Wax, or by levari facias 
out of the Court or Exchequer, shall from time to time 
for their care, pains and charges, and for their encourage- 
ment therein, have an allowance upon their accounts of 
twelve pence out of every twenty shillings, for any sum 
not exceedinfif one hundred pounds so by them levied 
and collected ; and the sum of sixpence only for every 
twentv shillings, over and above the first one hundred 
pounds ; and for all debts, duties and sums of money, 
except pos^fines due or to become due to his Majesty, 
his heir» and successors, by process on fieri facias and 
extent, issuing out of any of the offices of the Court of 
Exchequer, the sum of one shilling and six pence out of 
every twenty shillings, for any sum not exceeding one 
hundred pounds so by them levied or collected ; and the 
sum of twelve pence only for every twenty shillings over 
and above the first one hundred pounds : Provided 
always, such sheriff shall duly answer the same upon 
his account by the general sealing day of such term in 
which he ought to be dismissed the Court, or in such 
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time to which he shall have a day panted to finish his 
said accounts, by warrant signed by the Lord Chief 
Baron, or one oiP the Barons of the Coif of the said 
Court for the time being, and not otherwise. 

No sheriff &c. shall for executing an hah.fac.possna, &c., take abiire 
1«. per pound of the yearly value of any manor &c., where the whole 
exceeds not 100^, per annam, and &/. only fur every 20s. above the 
SHid yearly value. 

Sect. 16. — It shall not be lawful for any sheriflf, under- 
sheriff, deputy sheriff, or their bailiffs, or for the bailiff 
of any franchise or liberty, or any of them, by reason or 
colour of their office or offices, or by reason or colour of 
their executing of any writ or writs of habere facias pos- 
nessionem uut seisinam to demand, ask or receive any 
other or greater consideration, fee, gratuity or reward, 
than is hereafter mentioned, (which shall be lawful to be 
demanded and taken) that is to say, the sum of twelve 
pence for every twenty shillings of the yearly value of any 
manor, messuage, lands, tenements and hereditaments, 
whereof possession or seisin shall be by them or any of 
them given, where the whole exceedeth not the yearly 
value of one hundred pounds, and the sum of sixpence 
only for every twenty shillings per annum, over and above 
the said yearly value of one hundred pounds. 

Poundage shall not be taken for executing any co. «a. upon any judg- 
ment &c., (of which part is paid), for any greater sum than wb« 
remains due to the plaintiff, who is to mark the same on the back of 
the writ. And any sheriff &c. offending, is guilty of extortion &c., 
and for each offence shall forfeit xo the party grieved treble damages, 
and double the sum so extorted} to be ordered by the Court which 
issued the writ, in a smnmary way, and also 200/., one half to the 
King, tlie other to the prosecutor, in any Court at Westminster, if 
such suit be commenced within two years. 

Sect. 1 7. — Poundage shall in no case be demanded or 
taken upon executing af any writ of capias ad satis/acien- 
dum, or upon charging any person in execution by virtue 
of such writ, for any greater sum than the real debt bond 
fidedvie and claimed by the plaintiff amounteth unto; 
which sum the plaintiff shall be and is hereby obliged to 
mark and specify on the back of such writ before the 
tame be delivered to she sheriff to be executed ; and in 
case any sheriff, undersheriff, deputy sheriff, bailiff or 
other person shall offend against the true meaning 
hereof, by takiag any greater fees, gratuity or reward^ 
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than is herein before allowed, every such person so 
offending as idforesaid, and being thereof lawfully convict- 
ed» shall be adjudged, deemed and taken, and is and are 
hereby adjudged, deemed and taken to be guilty of extor- 
tion, mjustiee and oppression ; and all and every such 
person and persons being thereof lawfully convicted as 
aforesaid, shall for every such offence, forfeit to the party 
grieved treble damages, and double the sum so extorted ; 
which said damages and penalties shall be ordered, decreed 
and given to the said aggrieved party by the Court out of 
which such writ or writs^ issued, upon complaint and 
proof of such extortion made and exhibited before the 
Judges of such Court, in such short and summary way 
and method as to them shall seem meet ; and over and 
above the said damages and penalties, every such person 
so offending and convicted as aforesaid, shall forfeit the 
sum of two hundred pounds ; one moiety thereof shall 
be to the King's Majesty, his heirs and successors, and 
the other moiety thereof to such person or persons aa 
shall sue for the same ; to be recovered by action of debt, 
bill, plaint or information, in any of the Courts of Record 
at Westminster, in which no essoin, protection or wager 
of law shall be allowed, nor any more than one impan- 
lance ; provided such suit be commenced within two 
years after such offence committed, and not otherwise ; 
and provided likewise, that no person be sued or prose* 
Guted by virtue of this act, for any offence of this kind 
committed before the said last day of Michaelmas Term> 
1717. 

2 Gbo. 2, c. 23. 
^n Act for the better regulation o/attornies and solicitors^^ 

Attornies &c., not to commence an action for fees till one mor.th 
after delivery of thc-ir bills. J iidges &r., to refer bills to be taxed, 
without money being paid into Court, &c. 

Sect. 23. — No attorney or solicitor of any of the courts 
aforesaid, shall commence or maintain any action or suit 
for the recovery of any fees, charges or disbursements at 
law or in equity, until the expiration of one month or 

•■ In the case of the executor of ati attorney, the bills of 
costs of tlie latter, are not within the act. fFeitis v. Nickel* 
9im^ Andr. 276. 
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more, after such attorney or solicitor respectively shall 
have delivered unto the party or parties to be charged 
therewith, or left for hitn, her or them, at his, her or 
their dwelling house or last place of abode, a bill of such 
fees, charges and disbursements, written in a common 
legible hand, and in the English tongue, (except law 
terms and names of writs), and in words at length 
(except times and sums), which bill shall be subscribed 
with the proper hand of such attorney or solicitor 
respectively ; and upon application of the party or parties 
chargeable by such bill, or of any person in that behsdf 
authorized, unto the said Lord High Chancellor or the 
Master of the Rolls, or unto any of the courts aforesaid, 
or unto a Judge or Baron of any of the said Courts 
respectively, in which the business contained in such 
bill, or the greatest part thereof in amount or value, 
shall have been transacted ; and upon the submission of 
the said party or parties, or such other person authorieed 
as aforesaid to pay the whole sum, that upon taxation 
of the said bill shall appear to be due to the said attor- 
ney or solicitor respectively, it shall and may be lawful 
for the said Lord High Chancellor, the said Master of the 
Rolls, or of any of the Courts aforesaid, or of any Judge 
or Baron of any of the said Courts respectively, and 
they are hereby required to refer the saia bill» and the 
said attorney's or solicitor's demand thereupon, (although 
no action or suit shall be then depending in such Court 
touching the same), to be taxed and settled by the proper 
officer of such Court, without any money being brought 
inlo the said Court for that purpose ; and if the said 
attorney or solicitor, or the party or parties chargeable 
by such bill respectively, having due notice, shall refuse 
or neglect to attend such taxation, the said officer may 
proceed to tax the said bill eis parte (pending which 
reference and taxation no action shall be commenced 
or prosecuted touching the said demand), and upon 
the taxation and settlement of such bill and demand 
the said party or parties shall forthmth pay to the 
ssdd attorn(;y or solicitor respectively, or to any per- 
son by him authorized to receive the same, that shall be 
present at the said taxation or otherwise, unto such other 
person or persons, or in such manner as the respective 
Court aforesaid shall direct, the whole sum that shall be 
found to be or remain due thereon^ which payment shall 
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be a full discharge of the said bill and demand ; and in 
default thereof the said party or parties shall be liable 
to an attachment or process of contempt, or to such 
other proceedings, at the election of the said attorney or 
solicitor, as such party or parties was or were before 
liable unto ; and if, upon the Sfud taxation and settle- 
ment, it shall be found that such attorney or solicitor 
shall happen to have been overpaid, then m such case 
the said attorney or solicitor respectively shall forthw^ith 
refund and pay unto the party or parties entitled there- 
unto, or to any person by him, her, or them authorized 
to receive the same, if present at the settling thereof, or 
otherwise, unto such other person or persons, or in such 
manner as the respective Court aforesaid shall direct, all 
such money as the said officer shall certify to have been 
so overpaiil ; and in default thereof the said attorney 
or solicitor respectively, shall in like mauner be liable to 
an attachment or process of contempt, or to such other 
proceedings, at the election of the said party or parties, 
as he would have been subject unto if this act had not 
been made ; and the said respective Courts are hereby 
authorized to award the costs of such taxations to be 
paid by the parties, according to the event of the taxa- 
tion of the bill, (that is to say^ if the bill taxed be less 
by a sixth part than the bill delivered, then the attorney 
or solicitor is to pay the costs of the taxation ; but if it 
shall not be less, the Court in their discretion shall 
charge the attorney or client, in regard of the reason- 
ableness or unreasonableness of such bills. 

Attorney, 2cc. in their ovn n»me suing out any writ, &c. not in- 
rolled, forfeit 601, 

Sect. 24.-— In case any person shall in his own name, 
or in the name of any person, sue out any writ or pro- 
cess, or commence, prosecute, or defend any action or 
suit, or any proceedings in any of the Courts of Law or 
Equity aforesaid, as an attorney or solicitor, for or in ex*- 
pectation of any gain, fee or reward, without being admitted 
and inroUed as aforesaid, every such person for every such 
offence shall forfeit and pay fifty pounds to the use of such 
person who shall prosecute him for the said oti'ence, 
and is hereby made incapable to maintain or prosecute 
iUiy action or suit in any Court of Law or Equity, for 
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any fee, reward, or disbursements on account of prose- 
cuting, cariying on or defending any such action, suit, 
or proceeding. 

11 Geo. 2, c« 19. 

^n Act for the more effectual securing the payment of 
rents, and preventing frauds by tenants. 

In actions against persons intitled to rents, the defendants may 
plead the general issac, &c. 

Sect. 21. — In all actions of trespass or upon the case, 
to be brought against any person or persons entitled to 
rents or services of any kind, his, her, or their bailiff or 
receiver, or other person or persons relating to any entry 
bv virtue of this act or otherwise, upon the premises 
chargeable with such rents or services, or to any distress 
or seizure, sale or disposal of any goods or chattels 
thereupon ; it shall and may be lawful to and for the 
defendant or defendants in such actions to plead the ge- 
neral issue, and give the special matter in evidence, any 
law or usage to the contrary notwithstanding : and in 
case the plaintiff or plaintiffs in such action shall become 
nonsuit, discontinue his, her, or their action, or have 
judgment against him, her or them, the defendant or 
defendants shall recover double costs of suit. 

Defendants in replevin to avow, &c. that the plaintiff held the pre- 
mises at a certain rent, &c. 

Sect. 22. — It shall and may be lawful to and for all 
defendants in replevin, to avow or make cognizance 
generally, that the plaintiff in replevin, or other tenant 
ai the lands and tenements whereon such distress was 
made, enjoyed the same under a grant or demise at such 
a certain rent, during the time wherein the rent dis- 
trained for incurred, which rent was then and still re- 
mains due; or that the place where the distress was 
taken was parcel of such certain tenements, held of such 
honour, lordship, or manor, for which tenements the 
rent, relief, heriot, or other service distrained for, was at 
the time of such distress, and still remains due ; without 
further settinjg forth the grant, tenure, demise or title of 
such laudlorcf or landlords, lessor or lessors, owner or 
owners, of such manor ; any law or usage to the con- 
trary notwithstauding : and if the plaintiff orpluntiffs 
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4a such action shall become nonsuit, discontinue his, 
her, or their action, or have judg'ment ^ven against him, 
her, or them, the defendant or defendants in such re- 
plevin shall recover double costs of suit. 

To prevent vexatious replevins. Replevin bonds may be assigned. 

Sect. 23. — ^All sheriffs and other officers having au*> 
thority to grant replevins, may and shall in every reple- 
vin of a distress for rent, take in their own names from 
the plain tiff, and two responsible persons as sureties, a 
bond in double the value of the goods distrained, (such 
value to be ascertained by the oath of one or more cre- 
dible witness or witnesses, not interested in the goods 
or distress, which oath the person granting such replevin 
is hereby authorized and required to administer) and 
conditioned for prosecuting the suit with efiect and 
without delay, and for duly returning the goods and 
chattels distrained in case a return shdl be awarded be- 
fore any deliverance be made of the distress ; and that 
such sherifif or other officer as aforesaid, taking any such 
bond, shall at the request and costs of the avowant or 
person making cognizance, assign such bond to the 
avowant or person aforesaid, by indorsing the same, and 
attesting it under his hand and seal in the presence of 
two or more credible witnesses ; which may be done 
without any stamp, provided the assignment so indorsed 
be duly stamped before any action brought thereupon t 
and if the bond so taken and assigned be forfeited, the 
avowant or person making conveyance, may bring an 
action and recover thereupon in his own name ; and the 
Court where such action shall be brought may by a rule of 
the same Court give such relief to the parties upon such 
bond as may be agreeable to justice and reason ; and 
such rule shall have the nature and effect of a defeazance 
to such bond. 

12 Geo. 2, c. 13. 

^n Act (inter alia) for continuing^ explaining^ and 
amending the Act made in the second year of the reign 
of his present Majesty fur the better regulation of 
Attornxes and Solicitors, 

Act 2 Geo. 2, c. 23, not to extend to any bill of fees between one soli- 
citor and another. 

Sect. 6. — The said act of the second year of his pre- 
sent Majesty, for the better regulating of attorneys and 
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solicitors, or any clause^ matter, or thing therein con« 
tained, shall not extend to any bill of fees^ charges, and 
disbursements, that are now^ or shall hereafter become 
due from any attorney or solicitor to any other, attorney 
or solicitor, or clerk in Court ; but that every such at- 
torney, solicitor, or Clerk in Court> may use such reme- 
dies for the recovery of his fees, chars;e8> and disburse^ 
ments against such other attorney or soucitor, as he might 
have done before the making of this act* 

14 Geo.2, c. 17. 

^n Act to prevent inconveniences arising from delays of 

causes after issue joined. 

On the plaintiiTs neglect to brin^ on an issue to trial, the Court may 
give judgment as m case of nonsuit. 

Sect 1. — That where any issue is or shall be joined in 
any action or suit at law in any of his Majesty's Courts 
of Record at Westminster, the Court of Great Session 
for the principality of Wales, the Court of Great Session 
for the County Palatine of Chester, the Court of Common 
Pleas for the County Palatine of Lancaster, or the Court 
of Pleas for the County Palatine of Durham, and the 

glaintiff or plaintiffs in any such action or suit hath or 
ave neglected, or shall neglect to bring such issue on to 
be tried, according to the course and practice of the said 
Courts respectively, it shall and may be lawful for the 
judge or judges of the said Courts respectively, at any 
time after such neglect, upon motion made in open 
Court (due notice having been given thereof) to give the 
like judgment for the defenidant or defendants in every 
such action or suit, as in cases of nonsuit, unless the said 
judge or judges shall, upon just cause and reasonable 
terms, allow any further time or times for the trial of such 
issue ; and if the plaintiff or plaintiffs shall neglect to try 
such issue within the time or times so allowed, then, and 
in every such case, the said judge or judges shall proceed 
to give such judgment as aforesaid. 

Defendant on such judgment to have costs. 

Sect. 3. — The defendant or defendants shall upon such 
judgment be awarded his, her, or their costs in any 
action or suit where he, she or thev would upon nonsuit 
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be intitled to the same^ and in no other action or suit 
whatsoever. 

Notice of trial may be Ciiuntennanded six days before the trial 

intended. 

Sect. 5. — In case any party or parties shall have given 
such notice of trial as aforesaid, and shall not afterwards 
duly countermand the same in writing, at least six days 
before such intended trial, every such party shall be 
obliged to pay unto the party or parties to whom such 
notice of trial shall have been given as aforesaid, the like 
costs and charges as if such notice of trial had not been 
countermanded. 

24 Geo. 2, c. 44. 

^n Act for the rendering justices of the peace more safg 
in the execution of their office, and for indemnifying 
Constables and others acting in obedience to their 
warrants, 

Mo writ to be sued against any justice for what he shall do In the ex- 
ecution of his office, till notice given hiui. 

Sect. 1. — No vmt shall be sued out against, nor any 
copy of any process, at the suit of a subject, shall be 
served on any justice of the peace for any thing by him 
done in the execution of his office, until notice in writing 
of such intended writ or process shall have been delivered 
to him, or left at the usual place of his abode, by the at- 
torney or agent for the party who intends to sue or cause 
the same to be sued out or served, at least one calendar 
month before the suing out or serving the same ; in which 
notice shall be clearly and explicitly contained the cause 
of action which such party hath or claimeth to have 
against such justice of the peace ; on the back of which 
notice shall be indorsed the name of such attorney or 
agent, together with the place of his abode, who shall be 
entitled to have the fee of twenty shillings for the pre- 
paring and serving such notice, and no more. 

He may tender amends, and plead the same in bar, &c. 

Sect. 2. — It shall and may be lawful to and for such 
justice of the peace, at any time within one calendar 
month after such notice given as aforesaid, to tender 
amends to the party complaining, or to his or her agent 
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or attorney ; and in case the same is not accepted, to 
plead such tender in bar to any action to be brought 
against him, grounded on such writ or process, together 
with the plea of not guilty, and any other plea with the 
leave of the Court ; and if upon issue joined thereon the 
jury shall find the amends so tendered to have been suf- 
ficient, then they shall give a verdict for the defendant ; 
and in such case, or in case the plaintiff shall become 
nonsuit, or shall discontinue his or her action, or in case 
judgment shall be given for such defendant or defendants 
upon demurrer, such justice shall be intitled to the like 
costs as he would have been intitled unto, in case he had 
pleaded the general issue only; and if upon issue sd 
joined the jury shall find that no amends were tendered, 
or that the same were not sufficient, and also against the 
defendant or defendants on such other plea or pleas, then 
they shall give a verdict for the plaintiff, and such 
damages as they shall think proper, which he or she shall 
recover, together with his or her costs of suit. 

Where the jodge shall rertify the cause of artion was wilfully com- 
xnilted, plaintiff to recover double costs. 

Sect. 7. — Where the plaintiff in any such action agaitlst 
any justice of the peace shall obtain a verdict, in case the 
judge before whom the cause shall be tried, shall in open 
Court certify on the back of the record, that the injury 
for which such action was brought was wilfully and mali- 
ciously committed, the plaintift shall be entitled to have 
and receive double costs of suit. 



19 Gbo. 3, c. 70. 

j4n Act for extending the provisions of an act made in 
the ttrelfth year of the reign of King George the 
Firsts intituled^ *' An Act to prevent frivolous and 
vexatious Arrests; and for other purposes,** 

In all cases where Anal judgment shall be obtained in an inferior Court* 
and affidavit made thereof in any Co'irt uf Record at Westminster, 
and of execution having issued against the person or effects of the 
defendant) and that the »ame cannot be found within the jurisdiction 
of the inferior Court, the record of such judgment may he removed 
into the Superior Court, and writs of execution issued to the Sheriff 
uf any county, &c. 

Sect. 4. — In all cases where final judgment shall be ob- 
tained in any action or suit in any inferior Court of Re- : 
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cord^ it shall and may be lawful to and for any of his 
Majesty's Courts of itecord at Westminster, upon affida^ 
vit made and filed therein of such judgment being ob- 
tcdned, and of diligent search and enquiry having been 
made after the person or persons of the defendant or de- 
fendants, or his, her, or their efifects, and of execution 
having issued against the person or persons, or effects, 
as the case may be, of the defendant or defendants, and 
that the person or persons, or effects, of the defendant 
or defendants, are not to be found within the jurisdiction 
of such inferior Court, which affidavit may be made , 
before a judge or commissioner authorized to take affi- 
davits, and such superior Court to cause the record of 
the said judgment to be removed into such superior 
Court, to issue writs of execution thereupon to the 
sheriff of any county, city, liberty or place, against the 
person or persons, or effects, oi the defendant or de- 
fendants, in the same manner as upon judgments obtained 
in the said Courts at Westminster ; and the sheriff, upon 
every such execution, shall, and he is hereby authorised 
to detain the defendant or defendants, until the sum of 
twenty shillings be paid to him, or to levy the same out 
of the effects, according to the nature of the execution, 
for the extraordinary costs of the plaintiff or plidntiffs in 
the inferior Court subsequent to the said judgment, and 
of the execution in the superior Court, over and above the 
money for which such execution shall be issued. 

Vo rause under lOl. to be removed into a Superior Court, unless the 
defendant become bound to pay debt and costs, if judgment pass 
against him. 

Sect. 6. — No cause, where the cause of action shall 
not amount to the sum of ten pounds, or upwards, shall 
be removed or removeable into any supenor Court, by 
any writ of habeas corpus or otherwise, unless the de- 
fendant, who shall be desirous of removing such cause, 
shaU enter into the like recognizance for payment of 
the debt and costs, in case ju<%ment shall pass against 
him. 
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f?5 Geo. 3, c. 80. 

An Act for granting to his Majesty certain duties on 
certificates to be taken out by /Solicitors, Attormes and 
others, practising in certain courts o/ Justice in 
Great Britain, 6fc. 

Peualty on acting without certificate cr giving iu a false place of 

residence. 

Sect. 7. — Every person who shall, in his own name, 
or in the name of any other person or persons, sue out 
any writ or process, or commence, prosecute, carry on, 
or defend any action or suit, or any proceedings as a so- 
licitor, attorney, notary, proctor, agent or procurator, in 
any of the Courts aforesaid, for or in expectation of any 
^am, fee or reward, without ha\ing obtained such certi- , 
hcate, in such manner as herein -before is directed, or shall 
deliver in to the respective officers appointed by this act, 
any false or fictitious place of residence, with intent to 
evade the payment of the higher duties, in and by this 
act imposed, contrary to the true intent and meaning of 
this act, every such person, for every such offence, shall 
forfeit and pay the sum of fifty pounds, to be recovered 
and applied!^ as hereinafter is directed ; and shall be, and 
is hereby made incapable to maintain or prosecute any 
aetion or suit in any Court of Law or Equity, for the 
recovery of any fee, reward, or disbursements, on account 
of prosecuting, carrying on, or defending any such action, 
suit, or proceeding. 

43 Geo. 3, c. 46, 

An Act for the more ejfectuul prevention of frivolous 
and vexatious Arrests and Suits ; and to authorize 
the levying of poundage upon executions, in certain 
cases. 

Persons arrested on mesne Dfoce^s, instead of giving bail, may deposit 
witti the sheriff, &c. the sum indorsed un the writ, with \kM. to an- 
swer costs, &c.-:-Such deposit shall be paid into Court, and on the 
detendant's peifecting bail be repaid him ; or on bail not being pat 
in, be paid over tu the plaintiff, &c. by order of Court. 

Sect. 2. — All persons who shall, from and after the 
first day of June, in the year of our Lord, 1803, be ar- 
rested upon mesne process within those parts of the 
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United Kingdom of Great Britain and Ireland called 
England ana Ireland, sball be allowed in lieu of er^™§ 
bail to tbe sheriff, to deposit in the hands of the sneriif, 
by delivering to him, or to his under*sheriff, or other 
officer to be by him appointed for that purpose, the sum 
indorsed upon the wnt by virtue of the affidavit for hold- 
ing to bail in that action, together with 10/. in addition 
to 6uch sum to answer the costs which may accrue or be 
incurred in such action up to and at the time of the re- 
turn of the writ ; and also such further sum of money, 
if any, as shall have been paid for the king's fine upon 
any original writ; and shall thereupon be discharged 
from such arrest as to the action in which he, she, or 
they shall so deposit the sum indorsed on the writ ; and 
that the sheriff shaD, in every such case, at or before the 
return of the said writ, pay into the Court in which such 
writ shall be returnable the sum of money so deposited 
with him as aforesaid; and thereupon in case the de- 
fendant or defendants shall afterwards duly put in and 
perfect bail in such action according to the course and 
practice of such Court, the sum of money so deposited and 
paid into Court as aforesaid shall, by order of the Court, 
upon motion to be made for that purpose, be repaid to 
«uch defendant or defendants ; but in case the defendant 
or defendants shall not duly put in and perfect bail in 
<8uch action, then and in such case, the said sum of 
money so deposited and paid into Court as aforesaid, 
shall, by order of the Court, upon a like motion to be 
made for that purpose, be paid over to the plaintiff or 
plaintiffs in such action, who shall be thereupon autho- 
rized to enter a common appearance, or file common b^ 
for such defendant or defendants, if the said plaintiff or 
plaintiffs shall so think fit ; such payment for the plain- 
tiff or plaintiffs to be made subject to such deductions, if 
any, from the sum of 10/. deposited and paid to answer the 
costs as aforesaid, as upon the taxation of the plaintiff's 
costs, as well of the suit as of his application to the Court 
in that behalf, may be found reasonable. 

wherever plaintiff ihall n»>t recover the amount of. the »«in For wh!ch 
defendant was held to bail, (without prol^able cause), defendant 
shall be entitled to costs under a ruteoiC^urt. 

Sect. 3. — In all actions to be brought in England or Ire- 
land, from and after the said first day of June, in the said 
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year of our Lord, 1803, wherein the defendant or de- 
fendants shall be arrested and held to special bsul, and 
wherein the plaintiff or j^laintiffs shall not recover the 
amount of the sum for which the defendant or defendants 
in such action shall have been so arrested and held to 
sj>ttcial bail, such defendant or defendants shall be en- 
titled to costs of suit, to be taxed according to the 
custom of the Court in which such action shall have been 
lN*ought ; provided that it shall be made appear to the 
satistaction of the Court in which such action is brought, 
upon motion to be made in Court for that purpose, and 
upon hearing the parties by affidavit, that the plaintiff or 
plaintiffs in such action had not any reasonable or pro- 
bable cause for causing the defendant or defendants to be 
arrested and held to special bail in such amount as afore- 
said, and provided sucn Court shall thereupon by rule or 
order of the same Court, direct that such costs shall be 
allowed to the defendant or defendants ; and the plaintiff 
or plaintiffs shall upon such rule or order being made as 
aforesaid, be disabled from taking out any execution for 
the sum recovered in anv such action, unless the same 
shall exceed, and then m such sum only as the same 
shall exceed, the amount of the taxed costs of the defen- 
dant or defendants in such action ; and in case the sum 
recovered in any such action shall be less than the 
amount of the costs of the defendant or defendants to be 
taxed as aforesaid, that then the defendant or defendants 
shall be entitled, after deducting the sum of money re- 
covered by the plaintiff or plsuntiffs in such action from 
the amount of his or their costs so to be taxed as afore- 
said, to take out execution for such costs, in like manner 
as a defendant or defendants may now by law have exe- 
cution for costs in other cases. 

In actions on judgmenU, plahittflFs not entitled to costs, unless by 

rule of Court. 

Sect. 4. — In all actions which shall be broiu^ht in £n- 

5 land or Ireland, from and after the said first day of 
une in the said year of our Lord, 1803, upon any judg- 
ment recovered or which shall be recovered, in any Court 
in England or Ireland, the plsuntiff or plidntiffs in such 
action on the judgment shall not recover or be entitled to 
any costs of suit, unless the Court in which such action 
on thejudgment shall be brought, or some judge of the 
same Court shall otherwise order. 
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Plaintifi nay le^ pcrandage, and expcnceof execatioiit beyond the 

judgment. 

Sect. 5. — In every action in which the pliuntiff or plain- 
tiffs shall be entitled to levy under an execution against 
the goods of any defendant^ such plaintiff or plaintiffs 
ma^ also levy the poundage, fees and expences of the exe- 
cution, over and above the sum recovered by the judg- 
ment. 

43 Gbo. 3, c. 141. 

An Act t9 render Justices of the Peace more safe in the 

eofecution <tf their duty. 

In actions against justices for any cunviction &c. the plaintiff (be> 
•ides any penalty levied) shall recover only two-pence damages, 
unless malice and want of probable cause be expressly alleged. 

Sect 1. — In all actions whatsoever, which shall at any 
time after the passing of this act, be brought against any 
justice or justices of the peace in the United Kingdom of 
Oreat Britain and Ireland, for or on accoimt of any con- 
viction by him or them had or made, under or by virtue 
of any act or acts of parliament in force in the said United 
Kingdom, or for or by reason of any act, matter or thing 
whatsoever, dime or commanded to be done bv such jus- 
tice or justices, for the levying of any penalty, appre- 
hending of any party, or for or about the carrying of any 
such conviction into effect, in case such conviction shafi 
have been quashed, the plaintiff or plaintiffs in such 
action or actions, besides the value and amoimt of the 
penalty or penalties which may have been levied upon 
the said plaintiff or plaintiffs, in case any levy thereof 
shall have been made, shall not be entitled to recover 
any more or greater damages than the sum of two-pence, 
nor any costs of suit whatsoever, unless it shall be ex- 
pressly alleged in the declaration in the action wherein 
the recovery shall be had, and which shall be in an action 
on the case only, that such acts were done maliciously 
and without any reasonable and probable cause. 

Nor shall the penalty, &r. be recovered if plaintiff be proved guilty of 

tlie offence, &c. 

Sect. 2.-— Such plaintiff shall not be entitled to recover 
against such justice any penalty which shall have been 
levied, nor any damages or costs whatsoever, in case such 

i2 
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justice shall prove at the trial that such plaintiff was 
gxnliy of the offence whereof he had been convicted, or 
on account of which he had been apprehended, or had 
otherwise suffered, «nd that he had undergone no greater 
punishment than was assigned by law to such offence. 



48 Geo. 4, c. 123. 

j4n Act for the DUcharge of Debtors in Ea^ecution for 
tmafl Debts, from Imprisonment in certain Cases, 

Penon« having lain in prison for a year in execution on jadgment 
of any Conrt. whetlicr of Record or not, for any damages not ex- 
ceeding jf20 (exclusive of coiU), ihall b« discharged on application 
to the Courts at Westminster in term time. — Persona frauduiertly 
obtaining discharge ^ay be retalcen in eibecuiion, &c. — ^Sucli dis« 
charge no escape. — Estate nf tht- debtors bo d scha'ged s\mA\ remain 
liable.— Except necessaries.— But soch debtors KhalF not be arrested 
in any action on such judgment, &c. 

Sect. 1.-— All persons in execution upon any judgment, 
in whatsoever Court the same may have been obtained, 
Mid whether such Court be or be not a Court of Record, 
for any debt or damages not exceeding the sum of twenty 
pounds, exclusive of the costs recovered by such judgt 
ment, and who shall have lain in prison thereupon for 
the space of twelve successive calendar months next be-> 
fore the time of their application to be discharged as 
hereinafter mentioned, shall or may, upon his, her, or 
their application for that purpose in term time made to 
some one of his Majesty's Superior Courts of Record at 
Westminster, to the satisfaction of such ( 'ourt, be forthi 
with discharged out of custody, as to such execution by 
the rule or order of such Court : Provided always, that in 
case of any such application being made to be discharged 
out of execution upon a ju<^ment obtained in any of his 
Majesty's Superior Courts of Record at Westminster, such 
application shall be made to such one of those Courts only, 
wherein such judgment shall have been obtained, and that 
whether the person so in execution shall have been actually 
detained in the gaol or prison of the same Court, or shaU 
then stand committed on habeas corpus to the gaol or 
prison of another Court : Provided alwavs, that if it 
shsdl happen that any such discharge shaU have been 
unduly or fraudulently obtained upon any false allega- 
tion of circumstances, which, if true, might have entitled 
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the pnsoner to be discharged by virtue of this act, sti^h 
prisoner shall, upon the same being made to appear 
to the satisfaction of the said Court by whose rule or 
order the said prisoner had been so discharged, be li<- 
able to be again taken in execution and remanded to 
his former custody by the rule or order of the same 
Court : Provided also, that no sheriff, gaoler, or other 
person whatsoever shall be liable as for the escape of 
atiy such prisoner in respect of his etilargement during 
such time as he shall have been at large, by means of 
such his undue discharge as aforesaid : Provided always, 
that for and notwithstanding the discharge of any debtor 
or debtors by virtue of this act, the judgment whereupon 
any such debtor or debtors was or were taken or charged 
in execution, shall nevertheless continue and remiun in 
full force to all intents and purposes, except as to the tak- 
ing in execution the person or persons of such debtor or 
debtors thereupon, as is hereinafter provided : And it shall 
and maybelawful for the creditor or creditors at whose suit 
such debtor or debtors had been, was, or were so taken or 
charged in execution, to take out all such execution or 
executions on every such judgment against the lands, 
tenements, hereditaments, gooas and chattels of any such 
debtor or debtors (other than and except the necessary 
wearing apparel and bedding of and for him, her or 
them, and for his, her, or their family, and the ne- 
cessary tools for his, her, or their trade or occupation^ 
not exceeding the value of ten pounds in the whole) ; or 
to bring any such action or actions on any such judgment 
agunst such debtor or debtors respectively, or to bring 
any such action or use any such remedy for the recovery 
and satisfaction of his, her or their demand, against any 
other person or persons liable to satisfy the same, in such 
and the same manner, but in such and the same manner 
only as such creditor or creditors otherwise could or 
might have done in case such debtor or debtors had never 
been taken or charged in execution upon such judgment : 
Provided always, that no debtor or debtors who diall be 
duly discharged in pursuance of this act, shall at any 
time afterwards be taken or charged in execution upon 
any judgment herein so as before declared to continue 
and remain in full force, nor be arrested in any action to 
be brought on any such judgment, and that no proceed- 
ing whatsoever by sdre facias, action or otherwise, shall 
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be mamtalned or liad against the bail in any action npoA 
the judgment, wherein the defendant or defendants shall 
have been chaiged in execution, and afterwards dis- 
charged by virtue of the provisions of this act. 

6 Geo. 4, a 50. 

Jn Jet for Conwlidating and Amending the Laws rela- 
tive to Jurors and Juries. 

Co«U of special jury.— Jodge's certificate. 

Sect. 34.— The person w party who shall apply for a 
special jury, shall pay the fees for striking such jury, and 
aU the expenses occasioned by the trial of the cause by 
the same, and shall not have any further or other allow- 
ance for the same, upon taxation of costs, than such per- 
son or party would be entitled unto in case the cause had 
been tried by a common mrr; unless the Judge before 
whom the cause is tried shall, imme<fiatdy after the 
verdict, certify under his hand, upon the back of the 
record, that the same was a cause proper to be tried by 
a special jury. 

Fees to H>^^ jjurors. 

Sect. .36. — ^No jukm- who shall serve upon any special 
jury shall be allowed to take for serving on any such 
jury more than such sum of money as the Juc^e who 
tries the issue shall think just and reasonable, and which 
shall not exceed the sum of one pound one shilling, ex- 
cept in causes wherein a view is erected, and shall have 
been had by such juror. 

6 Geo. 4, e. 96. 
An Act for preventing frivolous ff^its of Error, 

How far on judgment giten, exec»tion net sUyed by writ of error, &c. 

Sect. 1 . — Upon any judgment hereafter to be given in 
any of the said Courts in any personal action, execution 
shall not be stayed or delayed by writ of error or superse- 
deas thereupon, without the special order of the Court, or 
some Judge thereof, unless a recognizance with condition 
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according to the statute made in tUe third year of the reign 
of his Majesty King James the First, intituled, " An Act 
to avoid unnecessary delays of execution/' be first ac- 
knowledged in the same Court. 
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j4n Act to prevent Arrests upon Mesne Process where the 
debt or cause of action is under twenty pounds ; and to 
regulate the practice of arrests. 

Defendant discharged from arrest upon making deposit with the 
sheriff pursuant tu 48 G. 8, c. 46, may, instead of perfecting special 
bail, allow deposit to be paid into Court ; or if he remains in cus- 
tody oreives nail to the sheriff, he may pay the debt into Court, 
with ^e2b to answer costs, and file common bail. 

Sect. 2. — In all cases in which any defendant shall 
have been discharged from arrest upon making such de- 
posit as is required by the said recited act, and the simi 
80 deposited shall have been paid into Court, it shall be 
lawful for such defendant, instead of putting in and per« 
fecting special bail in the action, according to the course 
and practice of the Court, to allow the sum so deposited 
with the sheriff, and by him paid into Court as aforesaid, 
together with the adoitional sum of ten pounds, to be 
paid into Court by such defendant as a further security 
for the costs of the action, to remsun in the Court to 
abide the event of the suit ; and in all cases where any 
defendant shall have been arrested and shall have given 
bail to the sheriff, or shall have been arrested and remain 
in custody, it shall be lawful for such last mentioned de- 
fendant instead of putting in and perfecting special bail, 
to deposit and pay into the said Court the sum indorsed 
iroon the writ, together with the amount of the King's fine, 
ii any, upon the original writ, and the further sum of 20/. as 
a securityforthe costsof the action, there to remain to abide 
event of the suit ; and thereupon the said defendant may, 
and he is hereby required to enter a common appearance, 
or file common bsdl in the action, within such time as he 
would have been required to have put in and perfected 
special bail in the action according to the course of the 
said Court, or in default thereof the plaintiff in the action 
is hereby empowered to enter such common appearance 
or file common bail for the said defendant, ana the cause 
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may proceed as if the defendant had put in and perfected 
special b^ ; and in case judgment in the ssdd action 
shall be given for the plaintiff, he shall be entitled, by 
order of tiie Court, upon motion made for that purpose, 
to receive the siud money so remaining in, or so aeposited 
or paid into the Court as aforesaid, or so much thereof 
as will be sufficient to satis^ the sum recovered by the 
judgment and the costs of the amplication ; and if judg- 
ment be given in the said action for the defendant, or the 
plaintiff discontinue his suit, or be otherwise barred, or in 
case the sum deposited and paid into Court be more than 
sufficient to satisfy the plaintiff the said money so de- 
posited or paid into Court, or so much thereof as shall 
remain, shsdl by order of the Court, upon motion to be 
made for that purpose, be repaid to such defendant. 

Defendant after perfecting b'jil, may make deposit and payment, and 

file common bail. 

Sect. 4. — It shall and mav be lawful for any defend-^ 
ant who shall have put in and. perfected special bail in any 
cause, upon motion to the Court in which ttie action is 
brought, if the Court shall so think fit, to deposit and pay 
into Court the sum which would have been aeposited and 
paid in case the defendant had originadly elected so to 
do, together with such further sum, to answer the costs, 
as the Court may direct, to abide the event of the said 
suit, and to be disposed of in manner aforesaid ; and 
thereupon it shall be lawful for the said Court to direct 
a common appearance to be entered, or common bail to 
be filed for the defendant, and an exoneratur to be en- 
tered upon the bail-piece in the said cause. 

1 1 Geo. 4, and I Will. 4, c. 70. 

jin Aot/hr tfte more efectual administrattQn c/Jitstice in 

England and fTaieg. 

Wiit of posseiision may ii&ue on certificate of Judge, &c. 

Sect 38. — In all cases of trials of ejectments at Nisi 
Prius, when a verdict shall be given for the plaintiff, or 
the plaintiff shall be nonsuited for want of the defendant's 
appearance to confess lease, entry or ouster, it shall be 
lawful for the Judge before whom the cause shall be tried 
to certify his opinion on the back of the record that a writ 



CHAP. VIII ] STATCTBS. 177 

of possession ouglit to issue immediately, and upon such 
■certificate a writ of possession may be issued forthwith ; 
and the costs may be taxed, and judgment signed and 
executed afterwards at the usual time, as if no such writ 
was issued : Provided always, that such writ, instead of 
reciting a recovery by judgment in the form now in use, 
-shall recite shortly that the cause came on for trial at 
Nisi Prius at such a time and place, and before such a 
Judge, (naming the time, place, and Judge,) and that 
thereupon the stud Judge certified his opinion that a writ 
of possession ought to issue immediately. 

1 Will. 4, c. 7. 

^n Jet for the more speedy judgment and ea^ecution in 
actions brought in nis Afajesty*s Courts of Law at 
Westminster y and in the Court of Common Fleets of the 
County Palatine of Lancaster ; and for amending the^ 
law as to judgment on a cognovit actionem in cases of 
Bankruptcy, 

Writs mav be made returnable on any day to be named therein. 
Proceedings to be had at the return thereof. 

Sect. 1. — Any writ of inquiry of damages to be issued 
in or by either of the said Courts, by whatever form of 
process the action may have been commenced, may be 
made returnable and be returned on any day certain, in 
term or vacation, to be named in such writ, and such writ 
«hall be as valid and efifectual as if the stune had been re- 
turnable according to the course of the common law ; and 
thereupon at the return thereof, a rule for judgment may 
be given, costs taxed, final judgment signed, and execu- 
tion issued forthwith, unless the sheriflf or other officer 
before whom the same may be executed shall certify 
under his hand upon such writ the judgment ought not 
so be signed until the defendant shall have had an op- 
portunity to apply to the Court to set aside the execution 
of such writ, or one of the Judges of the said Courts shall 
think fit to order the judgment to be stayed until a day 
to be named in such order : Provided always, that in case 
the signing of judgment on such writ shall be postponed 
by reason of such certificate or order, or by the choice of 
the plaintiff, or otherwise, and judgment shall be after- 
wards signed thereon, such judgment shall be entered of 
record as of the day of the return of such writ, unless the . 
Court shall otherwise direct. 

I 5 
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The judge before whom any Action thall be tried may ceif iN befoicthe 
end <H the sittings or aMiaes that exectition ought to wtne forth* 
with ; In which case judgment may be signed ana execution issued. 

Sect. 2. — In all actions brought in either of the said 
Courts, by what ever form of process the same may be 
commenced, it shall be lawful tor the judge, before whom 
any issue joined in such action shall be to be tried, in 
case the plaintiff or defendant tho'ein shall become non- 
suit, or a verdict shall be given for the plaintiff or deman- 
dant, defendant or tenant, to certify under his hand, on 
the back of the record, at any time before the end of the 
sittings or assizes, that in his opinion execution ought to 
issue in such action forthwith, or at some day to be 
named in such certificate, and subject, or not, to any con- 
cUtion or qualification, and in case of a verdict for the 
plaintiff, then either for the whole or for any part of the sum 
found by such verdict; in all which cases a rule for 
judgment may be given, costs taxed, and juds^ent 
signed forthwith, and execution may be issued forthwith, 
or afterwards, according to the terms of such certificate 
on any day in vacation or term ; and the postea, mth 
such certificate as a part thereof shall and may be entered 
of record as of the day on which the judgment shall be 
signed, although the writ of distringas juriUores or habeas 
corpora Juratorum may not be returnable until after such 
da^ : Provided always,that it shall be lawful for the partr 
entitled to such judgment to postpone the signing thereoi. 

Judgment may be vacated, execution stayed, and new trial granted. 

Sect. 4w — Notwithstanding any judgment signed or re- 
corded, or execution issued, by virtue of this act, it shall 
be la^^^ for the Court in which the action shall have 
been brought to order such judgment to be vacated, and 
execution to be stayed or set a«ide,a2id to enter an arrest of 
jud||ment, or grant a new trial or new writ of inquiry, 
as justice may ^pear to require; and thereupon the 
party affected by such writ of execution shall be restored 
to all that he may have lost thereby, in such manner as 
upon the reversed of a judgment by writ of error, or 
otherwise as the Court may think fit to direct. 

Limitation as to taxing costs. 

Sect. 6. — ^That no officer of either of the swd Courts 
shall, for the purpose of taxing costs on any judgment to 
be si^ed by virtue of this act, be compelled to attend at 
any tune between the last day of August and the twenty- 
first day of October in any year. 
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1 Will. 4, c. 21. 

An Act to improve the Proceedings in Prohibition, and on 

fTrits of Mandamus, 

Applications for writs of prohibitions maj^be made on affidavit only. 
Contents of declaration in case the party is directed to declare in 
prohibitiun. Defendant may demur to declaration. Judgment. 
Costs. Damages. 

Sect. 1 .—It shall not be necesssary to file a sugges- 
tion on any application for a writ of proliibition^ but 
such application ma^ be made on affidavits only ; and in 
case the party applying shall be directed to declare in 
prohibition before writ issued, such declaration shall be 
expressed to be on behalf of such party only, and not, as 
heretofore, on the behalf of the party and of his Majesty, 
and shall contain and set forth in a concise manner so 
much only of the proceeding in the Court below as may be 
necessary to shew the ground of the application, without 
aUeginfi^ the delivery of a writ or any contempt, and shaH 
conclude by praying that a writ of prohibition may issue; 
to which declaration the party defendant may demur, or 
plead such matters by way of traverse or otherwise, as 
may be proper to shew that the writ ought not to issue, 
and conclude by praying that such writ may not issue ; 
and judgment shall be given that the writ of prohibition 
do or do not issue, as justice may require ; and the party 
in whose favour judgment shall be given, whether on 
nonsuit, verdict, demurrer, or otherwise, shall be en- 
titled to the costs attending the application and subse- 
quent proceedings, and have judgment to recover the 
same ; and in case a verdict shall be given for the party 
plaintiffin such declaration, it shall be lawful for the Judge 
to assesss damages, for which judgment shall also be given, 
but such assessment shall not be necessary to entitle the 
plidntifT to costs. 

So much of 2 & 8 Ed. 6, c. 13, as relates to prohibition repealed. 

Sect. 2. — So much of an act passed in the second and 
third years of the reign of King Edward the Sixth, inti- 
tuled "An Act for Payment of Tithes" as relates to Pro- 
hibition, shall be and the same is repealed. 
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The enactments of 9 Ann. c. 20, relating to rettirfM to writs of vumikt-' 
mu$ therein mentioned, and the proceedings thereon, extended u> 
all other writs of mandamu$» 

Sect. 3. — And whereas the provisions eontuned in a 
certain act of Parliament passed in the ninth year of the 
reign of Queen Anne, intituled " An Act for rendering 
the Proceedings upon Writs of Mandamus and Informa- 
tions in the nature of a Quo Warranto more speedy and 
effectual, and for the more easy trying and determining 
the Rights of Offices and Pranciiises in Corporations and 
Boroughs,'^ relating to the writ of manaamas therein 
mentioned, have been found useful and convenient, and 
the same ought to be extended to the proceeding on 
other such writs ; Be it therefore enacted that the seve- 
veral enactments contained in the said statute relating 
to the return to writs of mandamus, and the proceed- 
ings on such returns, and to the recovery of damages 
and costs, shall be and the same are hereby extended 
and made applicable to all other writs of mandamus, and 
the proceedmgs thereon^ except so far only as the same 
may be varied or altered by this act. 

For protection of certain officers to whom writs of fMmdamtts are di^ 

reeled. 

Sect. 4. — It shall be lawful for the Court to which 
application may be made for any writ of mandamus (other 
than suc;h as relate to the said offices and franchises 
mentioned in or provided for by the said act made in the 
reign of Queen Anne) if such Court shall see fit so to do, 
to make rules and orders, calling, not only upon the 
person to whom such writ may be required to issue, but 
also all and every other person having or claiming any 
right or interest in or to the matter of such writ, to shew 
cause against the issuing of such writ and payment of 
costs of the application, and upon the appearance of such 
other person m compliance vdth such rules, or in default 
of appearance after service thereof, to exercise all such 
powers and authorities, and make all such rules and 
orders applicable to the case, as are or may be given or 
mentioned by or in any act passed or to be passed during 
this present session of parliament for giving relief against 
adverse claims made upon persons having no interest in 
the subject of such claims : Provided sQways, that the 
return to be made to any such writ, and issues joined in 
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fact or in law upon any traverse thereof, or upon any de- 
murrer, shall be made and joined by and in the name of 
the person to whom such writ shall be directed ; but ne- 
vertheless, the same shall and may, if the Court shall 
think fit so to direct, be expressed to be ma'de and joined 
on the behalf of such other person as may be mentioned 
in such rules ; and in that case such other person shall 
be permitted to frame the return, and to conduct the sub- 
sequent proceedings, at his own expence ; and in such 
case, if any judgment shall be given for or against the 
party suing such writ, such judgment shall be given 
against or for the person or persons on whose behalf the 
return shall be expressed to be made, and who shall have 
the like remedy for the recovery of costs and enforcing 
the judgment as the person to whom the writ shall have 
been directed might and would otherwise have had. 

Proceedings not to abate by removal of officer. 

Sect. 6. — In case the return to any such writ shall, in 
pursuance of the authority given by this act, be expressed 
to be made on behalf of any other person as aforesaid, 
the further proceedings on such writ shall not abate or 
be discontinued by the death or resignation of, or removal 
from office of, the person having made such return, but 
the same shall and may be continued and carried on in 
the name of such person ; and if a peremptory writ shall 
be awarded, the same shall and may be directed to any 
successor in office or right to such person. 

Costs to be in the discretion of the Court. 

Sect. 6.— In all cases of application for any writ of 
mandamus whatsoever, the costs of such application, whe- 
ther the writ shall be granted or refused, and also the 
costs of the writ, if the same shall be issued and obeyed, 
shall be in the discretion of the Court, and the Court is 
hereby authorized to order and direct by whom and to 
whom the same shall be paid. 

1 Will. 4, c. 22. 

j4n /4ct to enable Courts of Imw to order the examination 
of witnesses upon interrogatories and othencise. 

Costs to be in the discretion of the Court. 

Sect. 3. — The costs of every writ or commission 
to be issued under authority of the said recited 
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act,* or of the power hereinbefore given by this act, in 
any action at law depending in either of the said Courts 
at Westminster, and of the proceedings thereon, shall be 
in the discretion of the Court issuing the same. 

Payment of ezpences. ProTiso u to production of docaments. 

Sect. 6.— Provided always, that every person whose 
attendance shall be so required, shall be entitled to the 
like conduct money and payment for expences and loss 
of time as upon attendance at a trial : Provided also, that 
no person shall be compelled to produce, under any such 
rule or order, any writing or other document that he 
would not be compellable to produce at a trial of the cause. 

Costs of the order for examination may be made costs in the cause. 

Sect. 9. — The costs of every rule or order to be 
made for the examination of witnesses under any com- 
mission or otherwise by virtue of this act, and of the 
proceedings thereupon, shall (except in the case herein- 
oefore provided for) be costs in the cause, imless other- 
wise directed either by the Judge making such rule or 
order, or by the Judge before w^om the cause may be 
tried, or by the Court. 

1 & 2 Will. 4, c. 68. 

^n Act to enable Courts of Law to give relief against 
adverse claims made upon persons having no interest 
in the subject tfsuch claims. 

If such third party sliall not appear* &c. the Court may bar bis 
claim against the original defendant. 

Sect. 3. — If such third party shall not appear upon 
suc^ rule or order to maintain or relinquish his claun, 
being duly served therewith, or shall neglect or refuse 
to comply with any rule or order to be made after ap- 

Searance, it shall be lawful for the Court or Judge to 
eclare such third party, and all persons claiming by, 
from, or under him, to be for ever barred from prose- 
cuting his claim against the original defendant, his exe- 
cutors or administrators ; saving nevertheless, the right 
or claim of such third party against the plaintiff; and 

* 13 Geo. 3, c. 63. 
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thereupon to make such order between such defendant 
and the plamtiff, as to costs and other matters as may 
appear just and reasonable. 

For relief of sheriflfs and other officers in execution of process agiunst 

goods and chattels. 

Sect. 6. — ^When any such claim shall be made to any 
goods or chattels taken or intended to be taken in exe- 
cution under any such process, or to the proceeds or 
value thereof, it shall and may be lawful to and for the 
Court from which such process issued, upon application 
of such sheriff or other officer made before or after the 
return of such process, and as well before as after any 
action brought against such sheriff or other officer, to 
call before them, by rule of Court, as well the party is- 
suing such process as the party making such claim, and 
thereupon to exercise for the adjustment of such claims 
and the relief and protection of the sheriff or other offi- 
cer, all or any of the powers and authorities hereinbefore 
contained, and make such rules and decisions as shall 
appear to be just, according to the circumstances of the 
case ; and the costs of all such proceedings shall be in 
the discretion of the Court. 

Rules, orders, &c. made in pursuance of this act may be entered of 
record, and made evidence. Costs. Writs. Sheriff's Fees. 

Sect. 7. — ^All rules, orders, matters, and decisions to 
be made and done in pursuance of this act, except only 
the affidavits to be filed, may, together with the declara- 
tion in the cause (if any) be entered of record, with a note 
in the margin expressing the true date of such entry, to 
the end that the same may be evidence in future times, 
if required, and to secure and enforce the payment of 
costs directed by any such rule or order ; and every such 
rule or order so entered shall have the force and effect 
of a judgment, except only as to becoming a charge upcm 
any lands, tenements, or hereditaments ; and in case any 
costs shall not be paid within fifteen days after notice of 
the taxation and amount thereof given to the party or- 
dered to pay the same, his agent or attorney, execution 
may issue for the same bv fieri facias or capias ad satis* 
faciendumy adapted to the case, together with the costs 
of such entry, and of the execution u hy fieri facias ; and 
such writ and writs may bear teste on the day of issuing 
the same, whether in term or vacation ; and the sheriff 
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or other officer, executing any such writ shall be en- 
titled to the same fees, and no more, as upon any similar 
writ grounded upon a judgment of the Court. 



3&4 Will. 4, c. 42. 

An Act for the further amendment of the law, and the 
better advancement ff justice. 

Provision in case of stibseqaent rroceedings against the persons 
named in a plea in abatement. 

Sect. 10. — In all cases in which after such plea in abate- 
ment the plaintiff shall, without having proceeded to trial 
upon an issue thereon, commence another action against 
the defendant or defendants in the action in which such 
plea in abatement shall have been pleaded, and the person 
or persons named in such plea in abatement as joint con- 
tractors, if it shall appear by the pleadings in such subse- 
quent action, or on the evidence at the trial thereof, that 
sdl the original defendants are liable, but that one or 
more of the persons named in such plea in abatement or 
any subsequent plea in abatement, are not liable as a 
contracting party or parties, the plaintiff shall neverthe- 
less be entitled to judgment, or to a verdict and judgment 
as the case may be, against the other defendant or de- 
fendants who shall appear to be liable ; and every defen- 
dant who is not so liable shall have judgment, and shall 
be entitled to his costs as against the plaintiff, who shall 
be allowed the same as costs in the cause against the 
defendant or defendants who shall have so pleaded in 
abatement, the non-joinder of such person; provided 
that any such defendant who shall have so pleaded in 
abatement shall be at liberty on the trial to adduce e\i- 
dence of the liability of the defendants named by him in 
such plea in abatement. 

Misnomer not to be pleaded in abatemoAt. 

Sect. 11. — No plea in abatement for a misnomer shall 
be allowed in any personal action, but that in all cases in 
which a misnomer would but for this act have been by 
law pleadable in abatement in such actions, the defendant 
shall be at liberty to cause the declaration to be amended, 
at the costs of the plaintiff, by inserting the right name 
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upon a judge's summons, founded on an affidavit of the 
right name; and in case such summons shall be dis- 
charged, the costs of such application shall be p^d by 
the party applying, if the judge shall think fit. 

ProTisions of 1 W. 4, c. 7, to extend to such writt of inquiry and 

ifisues. 

Sect. \9, — Provided also, that all and every the pro- 
visions contained in the statute made and passed in the 
first year of the reign of his present Majesty, iu0tuled, 
"An Act for the more speedy judgment and execution 
in actions brought in his Majesty's Courts of Law at 
Westminster, and in the Court of Common Pleas of the 
County Palatine of Lancaster, and for amending the law 
as to judgment on a cognovit actionem in cases of bank- 
ruptcy," shall, so far as the same are applicable thereto, 
be extended and applied to judgments and executions 
upon such writs of inquiry and writs for the trials of 
issues, in like manner as if the same were expressly re- 
enacted herein. 

Defendant to be allowed to pay money into Court in certain actions 

by judge's order. 

Sect. 21. — It shall and maybe lawful for the defendant 
in all personal actions, (except actions for assault and 
battery, false imprisonment, libel, slander, malicious 
arrest or prosecution, criminal conversation, or debauch- 
ing the plaintiff's daughter or servant) by leave of any of 
the said Superior Courts where such action is pendmg, 
or a judge of any of the said superior Courts, to pay into 
Court a sum of money by way of compensation or amends, 
in such manner and under such regulations as to the pay- 
ment of costs and the form of pleaaing as the said judges, 
or such eight or more of them as aforesaid, shadl, by any 
rules or orders by them to be from time to time made, 
order and direct. 

Allowing amendments to be made on the record in certain cases. 

Sect. 23. — It shall be lawful for any Court of Record 
holding plea in civil actions, and any judge sitting at nisi 
prius, if such ( ourt or judge shall see fit so to do, to 
cause the record, writ, or document on which any trial 
may be pending before any such Court or judge, m any 
civil action, or in any information in the nature of a quo 
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warranto, or proceedings on a mandamus , when any va- 
riance shall appear between the proof and the recital or 
setting forth on the record, writ, or document on which 
the tnal is proceeding, of any contract, custom, prescript 
tion, name or other matter, m any particular or particu- 
lars in the judgment of such Court or judge not ma- 
terial to the merits of the case, and by which the opposite 
party cannot have been prejudiced in the conduct of his 
action, prosecution, or oefence, to be forthwith amended 
by some officer of the Court or. otherwise, both in the 
part of the pleadings where such variance occurs, and 
m every other part of the pleadings which it may become 
necessary to amend, on such terms as to the payment of 
costs to the other party, or postponing the trial to be had 
before the same or another jury, or both payment of 
costs and postponement as such Court or judge shall 
think reasonable ; and in case such variance sh^ be in 
some particular or particulars in the judgment of such 
Court or judge not material to the merits of the case, 
but such as that the opposite party may have been pre- 
judiced thereby in the conduct of Ms action, prosecution, 
or defence, then such court or judge shall have power to 
cause the same to be amended upon payment of costs to 
the other party, and withdrawing the record or post- 
poning the triid as aforesaid, as such Court or judge 
shall think reasonable ; and after any such amendment the 
trial shall proceed, in case the same shall be proceeded 
with in the same manner in all respects, both with re- 
spect to the liability of witnesses to oe indicted for per- 
jury and otherwise, as if no such variance }iad appeared ; 
and in case such trial shall be had at nisi prius, or by 
virtue of such writ as aforesaid, the order for the amend- 
ment shall be indorsed on the postea or wTit as the case 
may be, and returned together with the record or writ, 
and thereupon such papers, rolls, and other records of 
the Court from which such record or writ issued, as it 
may be necessary to amend, shall be amended accord- 
ingly ; and in case the trial shall be had in any Court of 
Record, then the order for the amendment shall be en- 
tered on the roll or other document upon which the trial 
shall be had ; provided that it shall be lawful for any party 
who is dissatisfied mth the decision of such judge at nisi 
prius, sheriff, or other officer, respecting his allowance of 
any such amendment, to apply to the Court from which 
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sucli record or writ issued for a new trial upon that 
ground, and in case any such Court shall thmk such 
amendment improper, a new trial shall be granted ac- 
cordingly, on such terms as the Court shall think fit, or 
the Court shall make such other order as to them may 
seem meet. 

Power to state « special case, without proceeding to trial. 

Sect. 25. — It shall be lawful for the parties in any 
action or information after issue joined, by consent and 
by order of any of the judges of the said superior Courts, 
to state the facts of the case in the form of a special case 
for the opinion of the Court, and to agree that a judg- 
ment shall be entered for the plaintifT or defendant by 
confession, or of nolle prosequi, unmediately after the de- 
cision of the case, or otherwise, as the Court may think 
fit ; and the judgment shall be entered accordingly. 

Executors suing in right of the testator to pay costs. 

Sect. 31. — In every action brought by any executor or 
administrator in right of the testator or intestate, such ex- 
ecutor or administrator shall, unless the Court in which 
such action is brought, or a judge of any of the said su- 
perior Courts shall otherwise order, be lial)le to pay costs 
to the defendant in case of being nonsuited, or a verdict 
passing against the plaintiff, and in all other cases in 
which he would be liable if such plaintiff were suing in 
his own right upon a cause of action accruing to himself; 
and the defendant shall have judgment for such costs, 
and they shall be recovered in like manner. 

One or more of several defendants in any action having a nolle pro* 
$equi or a verdict, shall have costs. 

Sect. 32. — Where several persons shall be made de^ 
fendants in any personal action, and any one or more of 
them shall have a nolle prosequi entered as to him or 
them, or upon the trial of such action shall have a verdict 
pass for him or them, every such person shall have judg- 
ment for and recover his reasonable costs, unless, m the 
case of a trial, the judge before whom such cause shall 
be tried shall certSy upon the record, under his hand, 
that there was a reasonable cause for making such person 
a defendant in such action. 
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Where nolle pro»egui entered upon afty count, &c. 

Sect. 33. — Where any nolle prosequi shall have been 
entered upon any county or as to part of any declaration, 
the defendant shall be entitled to, and have judgment for^ 
and recover his reasonable costs in that behalf. 

Plaintiff in scire fiuiM, and plaintiff or defendant on demurrer, to have 

costs. 

Sect. 34.— In all writs of scire facias, the pluntiff ob- 
taining judgment on an award of execution sn^ recover 
his costs of suit upon a judgment by default as w^ell as 
upon a judgment luter plea pleaded or demurrer joined ; 
and that where judgment shall be given either for or 
against a plsuntiu or demandant, or for or against a de- 
fendant or tenant, upon any demurrer joined in any action 
whatever, the party m whose favour such judgment shall 
be given, shall also have judgment to recover his costs in 
that behalf. 

Cotts of special juries in case of a nonsuit. 6 O. A, c. 50. 

Sect. 35. — And whereas it is provided in and by a 
statute passed in the sixth year of the reign of his late 
Majesty,* intituled " An Act for consolidating and amend- 
ing the law relative to Jurors and Juries," that the per- 
son or party who shall apply for a special jury, shall pay 
the fees for striking such jury and all the expences oc- 
casioned by the trial of the cause by the same, and shall 
not have any further or other allowance for the same 
upon taxation of costs, than such person or party would 
be entitled unto in case the cause had been tried by a 
common jury, unless the Judge before whom the cause 
is tried shall, immediately after the verdict, certify under 
his hand upon the back of the record that the same was 
a cause proper to be tried by a special jury : And whereas 
the said provision does not apply in cases in which the 
plaintiff has been nonsuitod, ana it is expedient that a 
Judge shall have such pow^r of certifying as well when 
a plaintiff is nonsuited as when he has a verdict against 
him; be it therefore enacted, that the said provision 
of the said last mentioned act of parliament, and every 
thing therein contained shall apply to cases in which the 
plsdntiff shall be nonsuited, as well as to cases in which 
a verdict shall pass against him. 

• c. 5e. 



CHAP. VIII ] STATUTES. 189 

Power to compel the attendance of witneties. 

Sect. 40. — ^When any reference shall have been made 
by any such rule or order as aforesaid, or by any submis- 
sion containing such agreement as aforesaid, it shall be 
lawfiil for the Court by which such rule or order shall be 
made, or which shall be mentioned in such agreement, 
or for any judge, by rule or order to be made for that 
purpose, to command the attendance and examination of 
any person to be named, or the production of any docu- 
ments to be mentioned in such rule or order ; and the 
disobedience to any such rule or order shall be deemed a 
contempt of Court, if, in addition to the service of such 
rule or order, an appointment of the time and place of at- 
tendance in obedience thereto, signed by one at least of 
the arbitrators, or by the umpire, l^fore whom the attend- 
ance is required, shall also be served either together with 
or after the service of such rule or order: provided always, 
that every person whose attendance shall be so required 
shall be entitled to the like conduct money, and payment 
of expences and for loss of time, as for and upon atten- 
dance at any trial : Proiddcd also, that the application 
made to such C3ourt or Judge for such rule or order, 
shall set forth the county where such witness is residing 
Bit the time, or satisfy such Court or Judge that such 
person cannot be found : Provided also, that no person 
shall be compelled to produce, under any such rule or 
order, any wnting or other document that he would not 
be compelled to produce at a trial, or to attend at more 
^lian two consecutive days, to be named in such order. 

4 & 5 Will. 4, c. 94. 

/4n j4ct to enable his Majesty to invest trading and 
other companies with the powers necessary for the 
due conduct of their affairs, and for the security of 
the rights ana interests of their creditors. 

Decrees, judgmeuti, &c, given against said company to extend to tli« 
property of ^urh company, and to the person and effects of every 
member thereof. 

Sect. 3.— Any decree, judgment, order, or interlocutor 
made or pronounced in an^' action, suit, or proceeding 
in any Court of Law or Equity against any officer of any 
such company, body, or association named as aforesaid, 
shall have the like effect and operation upon and against 
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the property, funds, and effects of sucb company, body, or 
association, and upon and against the persons and property 
of every and any member thereof, and if such company, 
body, or association, and such member and members there* 
of, had been a party or parties to such action, suit, or pro- 
ceeding, as if such decree, judj^ment, order, or interlo- 
cutor had been pronounced against such company, body, 
or association, or against every or an^ such member or 
members thereof; provided that no dilifi^ence or execu- 
tion shall pass or be issued thereon without leave first 
granted in open Court by the Court in which such de- 
cree, judgment, order, or interlocutor was made or 
pronounced, and which motion shall be made on notice 
to the person or persons sought to be charged, nor after 
the expiration of three years next a^ter such person or 
persons shall have ceased to be a member of such com- 
pany, body, or association. 



6 & 6 Will. 4, c. 74. 
An Act for the more easy recovery o/ tithes. 

I 

Manner of recovering tithes due from Quakers. 

Sect. 2. — In case any suit or other proceeding has been 
prosecuted or commenced, or shall hereafter be prosecut- 
ed or commenced, in any of his Majesty's Courts in Eng- 
land or Ireland, for recovering any great or small tithes, 
tnodus, or composition for tithes, rate or other ecclesiasti- 
cal demand, substracted, unpaid, orwithheldbyor due from 
any Quaker, noexecution or decree or order shall issue or be 
made against the person or persons of the defendant or de- 
fendants, but the plaintiff or plaintiffs shall and may have 
his execution or decree against the goods or other proper- 
ty of the defendant or defendants ; and in case any person 
now is detained in custody in England or Ireland, under 
any execution or decree in such suit or proceeding, the 
sheriff or other officer having such person in his custody, 
shall forthwith discharge him therefrom ; and the plain- 
tiff or plaintiffs in such suit or proceeding shall and may, 
notwitnstanding such discharge, issue any other execu- 
tion, or take any other proceeding for recovering his 
demand and his costs out of the property, real or per- 
sonal, of the person so discharged. 
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5 & 6 Will. 4, c. 83. 

^» /ict t» amend the law touching Letters Patent fwr 

luisentions, 

ht to cofits for infringing letters patent. 

Sect. 6 — In any action brought for infringing the 
right granted by any letters patent, in taxing the costs 
thereof regard shall be had to the part of such case which 
has been proved at the trial, which shall be certified by 
the judge before whom the same shall be had, and the 
costs of each part of the case shall be given according 
as either party has succeeded or fouled therein, regard 
being had to the notice of objections, as well as the counts 
in the declaration, and without regard to the general 
result of the trial. 

1 & 2 Vict. c. 45. 

An Act to ewtend the jurisdiction of the Judges of the 
Superior Courts of Common Law ; to amend chapter 
fifty-siw of the first year of her present Majesty^ s 
reign, for regulating the admission ofattornies ; and 
to provide for the taking of special bail in the absence 
of the Judges, 

Every Judge of the Courts at Westminnter may transact snch business 
as may now be transacted by a single Judge, aUhuugh the Courts 
have no common jurisdiction therem. 

Sect. 1 . — Every Judge of the Courts of Queen's Bench, 
Common Pleas, or Exchequer, shall have equal jurisdic- 
tion, power and authority to transact out of court such 
business as may, according to the course and practice of 
the court, be so transacted by a single judge, relating to 
any suit or proceeding in either of the said Courts of 
Queen's Bench or Common Pleas, or on the Common 
Law or Revenue side of the said Court of Exchequer, 
or relating to the granting writs of certiorari or habeas 
corpus, or the admitting prisoners on criminal charges 
to bail, or the issuing of extents or other process for the 
recovery of debts due to her Majesty, or relating to any 
other matter or thing usually transacted out of court, 
although the said Courts have no common jurisdiction 
therein, in like manner as if the judge transacting such 
business had been a judge of the court to which the 
same by law belongs. 
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Any judge may exercise luch powers for the reUtfiif sheriffs &c.,u 
may, by virtue of 1' & 2 W. 4, c. 58, s. 6, be exercised by the severcl 
Courts. 

Sect. 2. — It sliall be lawful for any Judge of the said 
Courts of Queen's Bench, Common Pleas, or Exchequer, 
with respect to any such process issued out of any of 
those Courts, or for any Judge of the said Court of 
Common Pleas of the county palatine of Lancaster, or 
Court of Pleas of the county palatine of Durham, (being 
also a Judge of one of the said three Superior Courts) 
with respect to process issued out of the said Courts of 
Lancaster and Durham respectively, to exercise such 
powers and authorities for the relief and protection of the 
sheriff or other officer as may by virtue of the said last 
mentioned act be exercised by the said several courts 
respectively, and to make such order therein as shall 
appear to be just ; and the costs of such proceeding shall 
be in the discretion of such judge. 

After Ibt November, 1888, any person admitted an attorney in one 
of the Courts at Westminster, may practise in any other Court, 
upon signing the roll of such Court. 

Sect, 3. — After the first day of November next, any 
person entitled to be admitted an attorney of any of the 
said Courts at Westminster, shall, after being sworn in 
and admitted as an attorney of any one of the said courts, 
be entitled to practise in any other of the said courts 
upon signing the roll of such court, and not otherivise, 
in like manner as if he had been sworn in and admitted 
an attorney of such court ; provided that no additional 
fee b^des those payable under the said last mentioned 
act, shall be demanded or paid, and that the fees payable 
for such admission shall be apportioned in such manner 
as the judges of the said Courts, or any eight of them, 
shall, by any rule or order made in term or vacation, 
direct and appoint. 

Judges of Court at Wei>tminster, may issue commissions for talcing 

s|.ecial bail. 

Sect. 4. — The Chief Justice and other the justices of 
the Court of Queen's Bench for the time being, or any two 
of them, whereof the Chief Justice for the time being to 
be one, for the said Court of Queen's Bench, and the Chief 
Justice of the Court of Common Pleas, and other the jus- 
tices there for the time being, or any two of them, where- 
of the Chief Justice of the same Court to be one, for the 
said Court of Common Pleas, and also the Chief Baron 
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and Barons of the Coif of the Court of Exchequer, 
for the time bein^, or any two of them, whereof the 
Chief Baron for the time bein^ to be one, for the said 
Court of Exchequer, may, by one or more commission 
or commissions under the several seals of the said re- 
8}>ective courts, from time to time, as need shall require, 
empower such persons, not bein^ attornies or solicitors, 
as they shall thmk fit and necessary, to take and receive 
during such time, in vacation only,* as shall be specified 
in the commission or commissions, all and every such 
recognizance or recognizances of bail or bails as any 
person or persons shall be willing or desirous to acknow- 
ledge or make before any of the persons so empowered 
in any action or suit depending, or hereafter to be de- 
pending in the said respective courts, or any of them, in 
such manner and form, and by such recognizance or bail- 
piece, as the Justices and Barons of the said respective 
courts have used to take the same; which said re- 
cognizance or recognizances of bail or bail-piece, so taken 
as aforesaid, shall be afterwards filed in the proper office 
or offices where the same are now filed ; which recogni- 
zance of bail or bail-piece so taken and filed, shall be of 
tlie like effect as if the same were taken before any of the 
said Justices and Barons ; and for the taking every such 
recognizance or recognizances of bail or bail-piece, the 
person or persons so empowered shall receive only the 
like fee as is now papule upon taking and filing the 
recognizance or bail-piece, and no more. 

CognUore of bail may justify before such commissioners. 

Sect. 6. — The cognisor or cognisors of such bail or 
bails, may justify him or themselves before any of the 
said commissioners during such time only, being in vaca- 
tion, as shall be specified m their respective commissions ; 
and the said commissioners are hereby empowered to 
examine the sureties on oath, and allow or reject them 
as shall seem fit. 
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l&2Vicr. c. 110. 

Jn Act to Abolish Arrest on Mesne Process in civil actions, 

except in certain cases, Sfc. 

Sheriff may proceed to arrest defendant.— Defendant to re main in 
custody until he finds bail, ur makes a deposit. 

Sect. 4. — " That the sheriflf or other officer,® to whom 
any such writ of capias shall be directed, shall, within 
one calendar month after the date thereof, including the 
day of such date, but not afterwards, proceed to arrest 
the defendant thereupon ; and such defendant, when so 
arrested, shall remain in custody until he shall have given a 
bail-bond to the sheriff, or shall have made deposit of 
the sum indorsed on such writ of capias, together with 
10/. for costs, according to the present practice of the 
said Superior Courts ; and all subsequent proceedings as 
to the putting in and perfecting special bail, or of msJcing 
deposit and payment of money into Court instead of 
putting in and perfecting special bail, shall be accord- 
ing to the like practice of the said Superior Courts,** 
or as near thereto as the circumstances of the case wiU 
admit." 

Defendant may apply for his discharge forthwith. — Judge roay 
diseharge defendant or nut.— Order of Judge may be appealed 
from. 

Sect. 6. — It shall be lawful for any person arrested 
upon any such writ of capias to apply at any time after 
such arrest to a Judge of one of the Superior Courts at 
Westminster, or to the Court in which the action shall 
have been commenced, for an order^ or rule^ on the 
plaintiff in such action to shew cause why the person 
arrested should not be discharged out of custody ; and 
that it shall be lawful for such Judge or Court to make 

■ This will be in the city of London, or other places where 
they have two sheriffs, ** The sheriffs." la the Cinqne Ports, 
•*To the constable of Dover Castle." In Berwick-upon- 
Tweed, '*To the Mayor and bailiffs of the borough of Bei- 
wick-upon-Tweed. " 

^ The Queen's Bench, Common Pleas, and Exchequer of 
Pleas. 

= The application to a Judge will be for an " order.** 

* If to the Court, for a '*ruh,' 
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absolute or discharge such order or rule, and to direct 
the costs of the appUcation to be paid by either party, or 
to make such other order® therein as to such Judge or 
Court shall seem fit ; provided that any such order made 
by a Judge may be aischarged or varied by the Court 
on application made thereto by either party dissatisfied 
with such order. 

Sheriff empowered to seize money, &c., and to pay same to execu- 
tion creaitor ; and to sue for amounts secured by nills of exchange 
and other securities. Proviso. 

Sect. 12. — By virtue of any writ oi fieri facias to be 
sued out of any superior or inferior Court after the time 
appointed for the commencement of this act, or any pre- 
cept in pursuance thereof, the sheriff or other officer 
having the execution thereof, may and shall seize and 
take any money or bank notes, (whether of the Governor 
and Company of the Bank of England, 01 of any other 
bank or bankers) and any cheaues, bills of exchange, 
promissory notes, bonds, specialties, or other securities 
for money belonging to the person against whose effects 
such writ oi fieri facias shall be sued out ; and may and 
shall pay or deliver to the party suing out such execu- 
tion, any money or bank notes which shall be so seised, 
or a sufficient part thereof;^ and may and shall hold? 
any such cheques, bills of exchange, promissory notes, 
bonds, specialties, or other securities for money, as a se- 
curity or securities for the amount by such writ of fieri 
facias directed to be levied, or so much thereof as shall 
not have been otherwise levied and raised, and mav sue^^ 
in the name of such sheriff or other officer for tde re* 
covery of the sum or sums secured therebjr, if and when 
the time for payment thereof shall have arrived ; and that 
the payment to such sheriff or other officer by the party 

« This may include also the costs *' of and occasioned by the 
arrest " or ** detainer,** 

' To defray the araouDt reqalred to be levied, sberiflTs 
poundage, and expenses. 

K If a bill of exchange or promissory note be seized, the 
sheriff ought, like other parties, to present them for payment, 
and to give dae notice of dishonour. 

^ In this case the sheriff ought to set forth succinctly in 
the declaration, the writ of Jieri facias, and the seizing by him, 
under it, of the security. 

k2 
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liable on any such cheque, bill of exchange, promissory 
note, bond, specialty, or other security, with or without 
suit, or the recovery and levying execution ag-ainst the 
party so liable, shall discharge him to the extent of such 
payment, or of such recovery and levy in execution, as 
the case may be, from his liability on any such cheque, 
bill of exchange, promissory note, bond, specialty, or 
other security ; and such sheriff or other officer may and 
shall pay over to the party suing out such writ the money 
80 to be recovered, or such part thereof as shall be suffi- 
cient to discharge the amount of such writ directed tabe 
levied ; and if after satisfaction of the amount so to be 
levied, together ^th sheriff's poundage and expenees, 
any surplus shall remain in the nands of such sheriff or 
other officer, the same shall be paid to the party against 
whom such writ shall be so issued : provided that no 
such sheriff or other officer shall be bound to sue any 
party Hable upon any such cheque, bill of exchange, pro- 
missory note, bond, specialty, or other security, unless^ 
the party suing out such execution shall enter into a 
bond, with two sufficient sureties, for indemnifying him 
from all costs and expenses to be incurred in the prose- 
cution of such action, or to which he may become liable 
in consequence thereof, the expence of such bond to be 
deducted out of any money to be recovered in such 
action.'' 

Orderof Judge to be made in the ftr»t histance ex forte; and oi» 
notice to the bank or company to operate as a distringas. 

Sect. 15. — And in order to prevent any person against 
whom judgment shall have been obtained from transfer- 
ring, receiving, or disposing of any stock, funds, an- 
nuities, or shares, hereby authorised to be charged for the 
benefit of the judgment creditor, under an order of a 
judge, be it further enacted, that every order of a judge, 
charging any government stock, funds, or annuities, or 
any stock or shares in any public company under this act, 
shall be made in the first instance eje p'trte, and without 
any notice to the judgment debtor, and shall be an order 
to shew cause only; and such order, if any government 



1 If the bond be given, the sheriff would be bound to sue ; 
and on his refusal, an action on the case would lie against hiiu 
at the suit of the creditor* 
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Stock, funds, or annuities, standing in the name of the 
judgment debtor in his own right, or in the name of any 
person in trust for him, is to be atfected by sucli order^ 
shall restrain the Governor and Company of the Bank 
of England from permitting a transfer of such stock in 
the meantime ana until such order shall be made ab- 
solute or discharged ; and if any stock or shares of or in 
any public company standing in the name of the judg- 
meat debtor in his own right, or in the name of any 
person in trust for him, is or are to be affected by any 
such order, shall in like manneri restrain such public 
company from permitting a transfer thereof; and that if 
after notice of such order to the person or persons to be 
restrained thereby, or in case of corporations, to any au- 
thorised agent of such corporation, and before the same 
order shall be discharged or made absolute, such corpo- 
ration, or person or persons, shall permit any such transfer 
to he made, then and in such case, the corporation or 
person or persons so permitting such transfer, shall be 
liable to the judgment creditor for the value or amount 
of the property so charged and so transferred, or such part 
thereof as may be sufficient to satisfy his judgment ; and 
that no disposition of the judgment debtor in the mean- 
time shall be valid or effectual as against the judgment 
creditor; and further, that unless the judgment debtor 
shall, within a time to be mentioned in such order, show 
to a judge of one of the said Superior Courts sufficient 
cause to the contrary, the said order shall, after proof of 
notice thereof to the judgment debtor, his attorney or 
agent, be made absolute :^ Provided that any such judge 
shall, upon the application of the judgment debtor, or any 
person interested, have full power to discharge or vary 
such order, and to award sucli costs upon such applica- 
tion as he may think fit. 

Decrees and orders of Courts of Equity, &c., to have effed of Judg- 
ments. 

Sect. 18. — All decrees and orders of Courts of Equity, 
and all rules of Courts of Common Law, and all orders of 

i This means " upon service.** The order to shew cause 
should be filed at the Bank of England, or with the company, 
as the case may be. 

^ And the like practice will be necessary as to the order 
Absolute. 
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the Lord Chancellor or of the Court of Review in matters 
of Bankruptcy, and all orders of the Lord Chancellor in 
matters or lunacy, whereby any sum of money or any 
costs, charges, or expences shall be payable to any p'er- 
son, shall have the effect of jud^ents in the Superior 
Courts of Common Law, and the persons to whom any 
such monies or costs, charges or expences, shall be pay- 
able, shall be deemed judgment creditors within the 
meaning of this act ; and aU powers hereby given to the 
Judges of the Superior Courts of Common Law with 
respect to matters depending in the same Courts, shall 
and may be exercised by Courts of Equity ^ with respect 
to matters therein depending, and by the Lord Chancel- 
lor and the Court of Review i° in matters of Bankruptcy, 
and by the Lord Chancellor in matters of lunacy ; and all 
remedies hereby given to judgment creditors, are in 
like manner given to persons to whom any monies or 
costs, charges or expences, are by such orders or rules, 
respectively directed to be paid. 

For removal of judginent of inferior Courts. 

Sect. 22. — In all cases where final judgment shall be 
obtained in any action or suit in any interior Court of 
Record in which at the time of passing this act, a bar- 
rister of not less than seven years' standing shall act as 
judge, assessor, or assistant in the trial of causes,^ and 
also in all cases where any rule or order shall be made by 
any such inferior Court of Record as aforesaid, whereby 
any sum of money, or any costs, charges, or expences, 
shall be payable to any person, it shall be lawful for the 
judges of any one of her Majesty's Superior Courts 
of Record at Westminster, or if such inferior Court be 
within the Court of Common Pleas at Lancaster, for the 
judges of the Court of Common Pleas at Lancaster, or 
for any judge of any of the said Courts at chambers, either 
in term or vacation, upon the application of any person 
who at the time of the commencement of this act, shall 
have recovered, or who shall at any time thereafter re« 

^ Tbis will inclade the Court of Chancery at Lancaster. 

« 1 & 2 W. 4, c. 57. 

^ This is the case in the Palace Court ; the Mayor's Court, 
(London) ; the Sheriff's Court, (London) ; and the Court of 
Passage, Liverpool. 
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cover such judgment, or to whom any money or costs, 
charges or expences, shall be payable by such rule or 
order as aforesaid, or upon the application of any person 
on his behalf, and upon the production of the record^ of 
such judgment, or upon the production of such rule or 
order, such record, or rule, or order, as the case may 
be, being respectively under the seal of the inferior 
Court and the signature of the proper officer thereof, to 
order and direct the judgment, or as the case may be, 
the rule or order of such mferior Court to be removed 
into the said Superior Court, or into the Court of Com- 
mon Pleas at Lancaster, as the case may be, and imme- 
diately thereupon such judgment, rule, or order, shall 
be of the same force, charge, and effect, as a judgment 
recovered in, or a rule or order made by such Superior 
Court, and all proceedings shall and may be immediately 
had and taken thereupon, or by reason or in consequence 
thereof, as if such Judgment so recovered, or rule or 
or order so made, had been originally recovered in or made 
by the said Superior Court, or into the Court of Com- 
mon Pleas at Lancaster, as the case may be ; and all the 
reasonable costs and charges attendant upon such ap- 
plication and removal, shsdl be recovered in like manner 
as if the same were part of such judgment, or rule, or 
order :P Provided always, that no such judgment, rule, or 
order, when so removed as aforesaid, shall affect any 
lands, tenements, or hereditaments, as to purchasers, 
mortgagees, or creditors, any further than the same 
would nave done if the same had remained a judgment, 
rule, or order of such inferior Court, unless and until a 
writ of execution thereon, shall be actually put into the 
hands of the sheriff or other officer appointed to execute 
the same. 

<* This must be a record, not a transcript only, 
v There must be a sugg^estion in the writ of execution as to 
these costs and charges. 
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Indorsement of Costs on Writ.* 

The plaintiff claims I. for debt, and /. for costs ; 
and if the amount thereof be paid to the plaintiff or his 
attorney within four days from the service hereof, fur- 
ther proceedings will be stayed. 

Cniinterraand of notice of trial. 

In the Queen's Bench, 
Common Pleas, or 
Exchequer of Pleas. 

r John Doe, plaintiff. 
Between "< and 

I Richard Roe, defendant. 
I do hereby countermand the notice of trial in this 
cause. Dated the day of , 184 . 

To Mr. , Yours, &c. 

Defendant's attorney. Plaintiff's attorney. 

Continuance of notice of trial. 

I do hereby continue the notice of trial in this cause 
until the second sittinsfs in this present 
term, to be h olden at Westminster Hall, in and for the 
county of Middlesex. 

Continuance of inquiry. 

I do hereby continue the notice of executing the writ 

of enquiry, given you in this cause, to the day of 

next, when the same will be executed at the same 

place, and between the hours of and , 

at . Dated the day of , 18 . 

Yours, &c. 
To Mr. L, M. the above 1 •/. 5.. 

named defendant. J Plaintiff's attorney. 

•p. 10. R. H. 2Wm. 4, [II.] 



CHAP. VIU.] PRACTICAL FORMS. 201 

Notice of coante^maftd. 

I do hereby countermand the notice of executing the 
writ of enquiry, given you in this cause. Dated the 
day of , l(< . 

'I'o Mr. (ns above,) Yours, &c. 

Notice of attending by cuunsel* 

In the Queen's Bench. 

1 John Doe, plaintiflT, 
Between < and 

( Richard Roe, defendant. 
Take notice tliat the plaintiff {or defendant) will attend 
by counsel on the execution of the writ of enquiry in this 
cause. Dated the day of ,18. 

To Mr. C. D , the above \ Yours, &c. 

named defendant. / J. Z., 

{or to the attorney of the Plaintiff's attorney. 

defendant y If any.) 



Affidavit of service of notice on the opposite attorney for 
admission of documents to entitle party to costs of 
proving same, and there is not any inspection made. 

E, F,, of , in the county of , gentleman, 

and attorney in this cause for the above named plaintiff, 
maketh oath and saith, that being advised that certain 
deeds and other written documents, the particulars 
whereof are mentioned and set forth at the foot of the 
notice hereto annexed, and the same being in his judg- 
ment and belief necessary and material to be adduced 
in evidence on the trial of this cause, he, this deponent, 
in order to obtain an admission thereof, did on the 
day of instant, serve a copy of the said notice 

hereto annexed, with a description of the documents 
thereunder written, on Mr. , the attorney in this 

cause for the said defendant, by delivering to and leav- 
ing the same with a clerk of the said Mr. , at his 
office in Chancery Lane ; but the said Mr. did 
not, nor did any p3rson on his behalf, attend to inspect 
the said deeds and documents at the time and place re- 
quired by the said notice, nor at any time since hath any 
application been made to inspect the same, and the ad- 
mission thereof hath not been tendered or offered as re- 
quired by the said notice. 

K 5 
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Where an inspection is made, but consent to admit re/used. 

And this deponent saith that the said Mr. did 

in pursuance of the said notice, attend at the office of this 
deponent, and inspect the said deeds, writings, and docu* 
ments, described at the foot of the said notice, but he 
refused to consent to admit the same as required by the 
said notice. 



Affidamt in support qf motion for costs for not proceeding 

to trial pursuant to notice, 

G. H, of , in the county of , gentleman, 

and attorney in this cause for the said defendant, maketh 
oath and saith, that issue was joined in this cause on the 
day of last, and notice of trial ^Ten 

thereon for , {or *' for the last assizes holden 

at , in and for the county of ,") but that 

the plaintiflf did not proceed to the trial of the said 
action {or *' countermand such notice," or " in due 
time," as the case may he). 



Affidavit of increase. 
In the* 

r John Doe, plaintiff. 
Between < and 

I Richard Roe, defendant. 

That notice of trial was given in this cause for the 
sittings {or the assize), in and for the county of , 

and that he caused a subpoena ad testificandum to be 
issued on the part of the said : that the seveial 

persons under-named were in this deponent's judgment 
and belief material and necessary witnesses on the behalf 
of the said on , and were severally 

served with such process of subpoena : and that they re- 
spectively attended the trial thereof : and that their re- 
spective occupations in life, the time they were necessa- 
nly absent from their respective places of abode in tra- 
velling to , attending on the , and 
returning from thence, the distance of their respective 
places of abode, as well from the place of this deponent 

• Page 45. 
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or of the agent who serred the writ of subposna, and the 
sums paid to them respectively for their loss of time, 
travellmg, and expenses, are truly and correctly here- 
under stated as set opposite their respective names. 



Names 

of 

Wit. 

nesses. 


Place 

of 
Abode. 


Occu- 
pation. 


Distance from Distance 
Attorney or | ^ 
Agent serving 
Subpcsna. i Assizes. 


Time 
Absent. 


Sams paid for 
Loss of Time, 

TraTclIing, 
and Expenses. 






1 


1 
1 

i 

1 

1 







That this deponent's place of abode is distant from , 
miles, and that he was necessarily absent upon 
the trial of this cause days, and that he, this depo- 

nent, was not nor were the sevend witnesses, or any or 
either of them to his knowledge or belief, attending at 
the said on any other business. That /. 

was paid to the sheriff for returning the distriugas, and 
/. was paid for entering the cause, and /. 

for Court fees; and the following fees were paid to 
counsel : that is to say, to Mr. , with brief, and 

his clerk /. ; and to Mr. , and his clerk, 

/. ; that a retainer was ^ven to counsel for , 

and a fee of 1/. 3«. 6(/. paid to him and clerk ; and that 
there was a consultation on behalf of , and the 

following fees were paid to coimsel thereon, viz. to 
Mr. and his clerk /., and to Mr. and 

his clerk /. 

[N. B. Notices to produce documents and any other 
special matter to be aaded, and if the writ and any other 
proceedings, was served at a distance, the affidavit should 
state the aistanc^ from the nearest attorney.] 
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H^rit ^f elegit vpon a judgment in the Court of Queen's 
Bench, in an action 0/ assumpsit. 

Victoria, by the Grace of God of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Faith » 
to the Sheriff^ of greeting : Whereas y4. B , lately 

in our Court before us^ at Westminster, by the judgment 
of the same Court recovered against C D. /., which, 
in our said Court before us, were adjudged to the said 
j^. B, for his damages which he had sustained, as well 
on occasion of the not performing of certain promises 
and undertakings then lately made by the said C. D. to 
the said ^. B. as for his costs and charges by him about 
his suit in that behalf expended, whereof the said C. D. 
is convicted, as appears to us of record, and afterwards 
the said d4. B. came into our said Court before us, and, 
according to the form of the statutes in such case made 
and provided, chose to be delivered to him all the goods 
and chattels of the said C. D. in your bailiu ick, except 
his oxen and beasts of the plough, and also all such 
lands, tenements, rectories, tithes, rents, and heredita- 
ments, including lands and hereditaments of copyhold 
or customary tenure in your bailiwick as the said C. D. 
or any person in trust for him was seised or possessed of 
on the day of , in the year of our Lord , 

on which day the judgment aforesaid was entered up, or 
at any time afterwards, or over which the said C, />. on 
the said day of «, or at any time afterwards, 

had any disposmg power which he might, without the 
assent of any other person, exercise for his own benefit, 
to hold to him the said goods and chattels as his proper 
goods and chattels, and to hold the said lands, tenements, 
rectories, tithes, rents, and hereditaments respectively, 
according to the nature and tenure thereof. To him and 
to his assigns, according to the form of the said statutes, 
until the damages aforesaid, together with interest upon 

* In the city of London, and other counties having Vtro 
sheriffs, the writ must be directed ^^ To the Sherifa.'* 

^ In the Common Pleas say *< before our Justices of the 
Bench'y'* and in the Exchequer of Pleas •* btfore the Barmuof 
mur Exchequer.** 

^ The day on which the judgment was entered up. 
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the said sum of I,, at the rate of four pounds per 
centum per anuum, from the day of , in the y<!ar 

of our Lord ,4 shall have been levied. Therefore 

we command you that without delay you cause to be de- 
livered to the said ^, B, by a reasonable price and 
extent, all the goods and chattels of the said C. D. in 
your bailiwick, except his oxen and beasts of the plough, 
and also all such lanas, tenements, rectories, tithes, rents, 
and hereditaments, including lands and hereditaments 
of copyhold or customary tenure in your bailiwick, as 
the said C. />., or any person in trust for him, was seised 
or possessed of on the said day of ,^ or at any 

time afterwards, or over which the said C. Z>. on the said 

day of ,® or at any time afterwards, had 

any disposing power which he might,, without the assent 
of any other person, exercise for his own benefit, to hold 
the said goods and chattels to the said j4, B. as his proper 
goods and chattels ; and also to hold the said lands, tene- 
ments, rectories, tithes, rents, and hereditaments respec- 
tively, according to the nature and tenure thereof, to him 
and to his assigns, until the damages aforesaid, together 
with interest as aforesaid, shall have been levied. And 
in what manner you shall have executed this our writ, 
make appear to us at Westminster immediately after 
execution thereof, under your seal, and the seals of those 
by whose oath you shall make the said extent and ap- 
praisement, and have there then this writ. Witness, 
Thomas Lord Denman,' at Westminster, the day of 

, in the year of our Lord 



* The day on which the judgment was entered up; or in 
case the judgmeijt was entered up prior to the Ist of October, 
1838, say ** from the first day of October, in the year of our 
Lord, 1838." 

' The day on which the judgment was entered up. 

^ In the Common Pleas, say *' Sir Nicholas Conyngham Tin- 
dal, Knitfht ;** and in the Exchequer of Pleas *' James Lord 
jibtHger** 
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fTrit of elegit on a rule made in the Court of Queen* t 
Bench for payment of money, 

Victoria, by the Grace of God of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith, to the Sheriff of greeting: Whereas 

lately in our Court before us at Westminster, by a rule 
of tne sud Court entitled, &c. (a« the case may fie) the 
sum of /. was by the said Court ordered to be paid 
by (7. D, to j4, B., and aftenvards the send ^. B. came 
into our said Court before us, and according to the form 
of the statute in such case made and provided, chose to 
be delivered to him all the goods and chattels of the said 
C. D. in your bailimck, except his oxen and beasts of 
the plough, and also all such lands, tenements, rectories, 
tithes, rents, and hereditaments, including rents and 
hereditaments of copyhold or customary tenure in your 
bailiwick as the said C. Z>., or any person in trust for 
him, was seised or possessed of on the day of , 

in the year of our Lord , on which day the said 

rule was made, or at any time afterwards, or over which 
the said C. D, on the said day of ,^ or at any 

time afterwards, had any disposing'power which he miefht 
without the assent of any other person exercise for his 
own benefit, to hold to him the said goods and chattels 
as his proper goods and chattels, and to hold the said 
lands, tenements, rectories, tithes, rents and heredita- 
ments respectively, according to the nature and tenure 
thereof, to him and to his assigns, until the said sum of 
/., together with interest upon the said sum of /., 
at the rate of four pounds per centum per annum from 
the said ^ day of , in the year of our Lord , 

shall have been levied. Therefore we command you 
that without delay you cause to be delivered to the said 
^. B,, by a reasonable price and extent, all the goods 
and chattels of the said C. D. in your bailiwick, except 
his oxen and beasts of the plough, and also all such 
lands, tenements, rectories, tithes, rents and heredita- 

* The day on which the rule was made. 

^ The day on which the rule was made ; or in case it was 
made prior to the 1st of October, 1838, say *' from the first 
day of October, in the year of our Lord 1838." 
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ments, including lands and hereditaments of copyhold 
or customary tenure in your bailiwick as the saicf C, D. 
or any person in trust for him was seised or possessed of 
on the said day of ,^ or at any time afterwards, 

had any disposing power, which he might, without the 
assent of any other person, exercise for his own benefit, 
to hold the said goods and chattels to the said A, B,, as 
his proper goods and chattels, and also to hold the said 
lands, tenements, rectories, tithes, rents and heredita- 
ments respectively, according to the nature and tenure 
thereof, to him and to his assigns, until the said sum of 

/., together with interest as aforesaid, shall have been 
levied, and in what manner you shall have executed this 
our writ, make appear to us at Westminster, immediately 
after the execution thereof, under your seal, and the 
seals of those by whose oath you shall make the said 
extent and appraisement, and nave there then this writ. 
Witness, Thomas, Lord Denman, at Westminster, the 

day of , in the year of our Lord 

Writ of elegit on a rule made in the Court of Q, B.,for 
payment of money and costs, 

Victoria, by the Grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith, to the sheriff of , greeting: Whereas 

lately in our Court before us at Westminster, by a rule 
of the said Court, entitled &c., {as the case may be) the 
sum of /. was. by the said Court, ordered to be paid 
by C. D. to A, B., together with the costs of the said 
rule, which said costs were afterwards, on the day 

of taxed and allowed by our said Court at the 

sum of /. ; and afterwards the said A. B. came into 
our said Court before us, and according to the form of 
the statute in such case made and provided, chose to be 
delivered to him, all the goods and chattels of the said 
CD., in your bailiwick, except his oxen and beasts of 
the plough ; and also all such lands, tenements, recto- 
ries, tithes, rents and hereditaments, including lands and 
tenements of copyhold or customary tenure, in your 
bailiwick, as the said C, D,, or any one in trust for nim. 



* The day on which the rule was made. 
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was seised or possessed of on the ^ day of , 

in the year of our Lord , or at any time afterwards, 
or over which the said 6*. D. on the said ^ day of 

, or at any time afterwards^ had any disposing 
power which he might, without the assent of any other 
person, exercise for his own benefit, to hold to ii'un the 
said goods and chattels, as his proper goods and chattels, 
and to hold the said lands, tenements, rectories, tithes, 
rents and hereditaments respectively, according to the 
' nature and tenure thereof, to him and to his assigns 
until the said two several sums of /. and /., with 
interest upon the said two several sums of /. and 

/., at the rate of four pounds per centum per annum, 
from the said ^ day uf , shall have been 

levied. Therefore we command you, that without 
delay, you cause to be delivered to the said ^4. B., 
bv a reasonable price and extent, all the goods and 
chattels of the said C. D. in your bailiwick, except 
his oxen and beasts of the plough ; and also all such 
lands, tenements, rectories, tithes, rents and heredita- 
ments, including lands of copyhold or customary tenure, 
in your bailiwick, as the said (7. />., or any person in 
trust for him, was seised or possessed of on the said^ 
day of , or at any time afterwards, or over 

which the said C, />., on the said c day of , 

or at any time afterwards, had any disposing power 
which he might, without the assent of any other person, 
exercise for his own benefit, to hold the said goods and 
chattels to the said A, 3., as his proper goods and 
chattels ; and also to hold the said lands, tenements, 
rectories, tithes, rents and hereditaments respectively, 
according to the nature and tenure thereof, to him 
and to his assigns, until the said two several sums of 

/. and /., together with interest as aforesaid, 
shall have been levied. And in what manner you shall 
have executed this our writ, make appear to us at West- 
minster, immediately afier the execution thereof, under 
your seal and the seals of those by whose oath you shall 

*■ The day on which the costs of the rule were taxe(L 
^ The day on which the costs of the rule were taxed ; or in 
case that day were prior to the 1st October, 1838, say, *' from 
the Ist day of October, in the year of our Lord, 1838." 
^ The day on which the costs of the rule were taxed. 
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make the said extent and appraisement, and have there 
then this writ. Witoess, Thomas Lord Denman, at 
Westminster, the day of , in the year of 

our Lord, 

^rtVo/ elegit on a judgement of an inferior Court, in an 
action of assumpsit removed into the Court ofQ.B, 

Victoria, by the Grace of God of the Uoited Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faiih, to the sheriflF of , greeting: Whereas 

^, B.f lately in {insert the style of the Court) by tlie 
judgment of the said Court, recovered against the said 
C D. the sum of /., which, in the said Court, were 
adjudged to the said J. B,, for his damages which he 
had sustained, as well on occasion of the not performing 
of certain promises and undertakings, then lately made 
by the said C. D., to the said ^. B., as for his costs and 
charges by him about his suit in that behalf expended, 
whereof the said C. D., is convicted, as appears to us of 
record ; And whereas the said judgment was afterwards, 
on the day of , in the year of our Lord , 

removed into our Court before us at Westminster, by 
virtue of an order of our said Court before us at West- 
minster, {or " of , one of the justices of the said 
Court, before us at Westminster,** as the case maybe), in 
pursuance of the statute, in that case made and provided, 
and the costs attendant upon the application for the said 
order, and upon the said removal were afterwards, on 
the day of , in the vear of our Lord, , 
taxed and allowed by our said Court, before us at West- 
minster, at the sum of /., and afterwards the said 
^. B. came into our said Court, before us at West- 
minster, and according to the form of the statute in such 
case made and provicled, chose to be delivered to him 
all the goods and chattels of the said C, />., in your 
bailiwick, except his oxen and beasts of the plough, and 
also all such lands, tenements, rectories, tithes, rents 
and hereditaments, including lands and hereditaments of 
copyhold or customary tenure in your bailiwick, as the 
said C, D., or any person in trust for him, was seised or 
possessed of, on the said^ day of , in the 

*■ The day on which the costs of removing the judgment 
were tuxed. 



1 
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year of our Lord , aforesaid, or at any time after- 

wards, or over which the said €. D,, on the said ^ 
day of , or at any time afterwards, had any dis- 

posing power, which he mi|(ht, without the assent of any 
other person, exercise for his own benefit, to hold to him 
the said goods and chattels as his proper goods and 
chattels, and to hold the said lands, tenements, rectories, 
tithes, rents and hereditaments respectively, according to 
the nature and tenure thereof, to him and to his assigns, 
until the damages aforesaid and the said costs so taxed 
and allowed by our said Court, before us at Westminster 
as aforesud, together with interest upon the said two 
several sums of /. and /., at the rate of four 

pounds per centum per annvm, from the ^ day of 

, aforesaid shall have been levied. Therefore we 
command you, that without delay, you cause to be de- 
livered to the said A, B,, by a reasonable price and 
extent, all the goods and chattels of the said C. />., in 
your bailiwick, except his oxen and beasts of the plough ; 
and also all such lands, tenements, rectories, tithes^ rents, 
and hereditaments, including lands and hereditaments 
of copyhold or customary tenure, in your bailiwick, as 
the said C. Z>., or any one in trust for him, was seised 
or possessed of, on the said ^ day of , or at any 

time afterwerds, or over which the said C. /)., on the 
said ^ day of , or at any time afterwards, had 

any disposing power, which he might, without the assent 
of any other person, exercise for his own benefit, to hold 
the said goods and chattels to the sidd j4, D , as his 
proper goods and chattels ; and also to hold the said 
lands, tenements, rectories, tithes, rents and heredita- 
ments respectively, according to the nature and tenure 
thereof, to him and to his assigns until the damages 
aforesaid, and the said costs so taxed and allowed by our 
said Court, before us at Westminster as aforesaid, and 
interest as aforesaid shall have been levied. And in what 
manner you shall have executed this our writ make ap- 
pear to us at Westminster, immediately after the execution 
thereof, under your seal, and the seals of those by whose 
oath you shall make the said extent and appraisement, 



b The day on which the costs of removing the judgment 
were taxed. 
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and have there then this writ. Witness, Thomas, Lord 
Denman, at Westminster, the day of , in the 

year of our Lord 

fFrlt o/* elegit (m an order for payment of money, made in 
an inferior Court , and removed into the Court ofQ, B. 

Victoria, &c., to the sheriff of , greeting: 

Whereas lately in {insert the sfyle of the Court), by a rule 
of the said Court, entitled &c., {as the case may be), the 
sura of /. was by the said Court ordered to be paid 
by C. D, to j4. B.^ and whereas the said rule was after- 
wards, on the day of , in the year of our Lord, 
, removed into our Court, before us at West- 
minster, by virtue of an order of our sud Court, before us 
at Westminster (or *' of , one of the justices of our 
said Court before us at Westminster,'* as the case may be), 
in pursuance of the statute in that case made and pro- 
vided, and the costs attendant upon the application for 
the said last mentioned order, ana upon the said removal, 
were afterwards^ on the day of , in the year of 
our Lord , taxed and allowed in our said Court, 
before us at Westminster, at the sum of /., and after- 
wards the said A. B, came into our ssdd Court before us 
at Westminster, and according to the form of the statute 
in such case made and provided, chose to be delivered to 
him all the goods and chattels of the said C, D., in your 
bailiwick, except his oxen and beasts of the plough, and 
also all such lands, tenements, rectories, tithes, rents and 
hereditaments, including lands and hereditaments of 
copyhold or customary tenure, in vour bailiwick, as the 
said C. D., or any person in trust for him, was seised or 
possessed of, on the said ^ day of , in the year 
of our Lord , or at any time afterwards, or over 
which the said C, D„ on the sud day of . or at 
any time afterwards, had any disposing power, which lie 
might, without the assent oi any other person, exercise 
for his own benefit, to hold to him the sud goods and 
chattels, as his proper goods and chattels, and to hold 
the said lands, tenements, rectories, tithes, rents and 
hereditaments respectively, according to the nature and 

• The day on which the costs of rprooving the rule of the 
inferior Court into the Coart of Q, B. were taxed. 
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tenure thereof, to him and to liis assigns^ until the said 
two several sums of /. and /., together with in- 
terest on the said two several sums of /. and / , 
at the rate of four pounds p^r centum per annum, from 
the said *> day of , shall have been levied. There- 
fore we command you, that without delay, you cause to 
be delivered to the said ^. B,, by a reasonable price and 
extent, all the goods and chattels of the said C. D., in 
your bailiwick, except his oxen and beasts of the plough/ 
and also nil such lands, tenements, rectories, tithes, rents 
and hereditaments, including lands and hereditaments 
of copyhold or customary tenure, in your bailiwick, as 
the said (7. />., or any person in trust for him, was 
seised or possessed of on the said ^ day of , or 

at any time afterwards, or over which the said C, />. on 
the b day of , or at any time afterwards, had 

any disposing power, which he might, without the assent 
of any other person, exercise for his own benefit, to hold 
the said goods and chattels to the said A. ^., as his 
proper goods and chattels, and also to hold the said 
lauds, tenements, rectories, tithes, rents and heredita- 
ments, respectively, according to the nature and tenure 
thereof, to him and to his assigns, until the said two 
several sums of /. and /., together with interest 
as aforesaid, shall have been levied. And in what man- 
ner you shall have executed this our writ make appear 
to us at Westminster, immediately after the execution 
thereof, under your seal, and the seals of those by whose 
oath vou shall make the said extent and appraisement, 
and have you there then this writ. Witness, Thomas, 
Lord Denman, at Westminster, the day of , in the 
year of our Lord 



Writ e?/* elegit on a rule for payment of money and costs, 
made in an inferior Court, and removed into Q, B, 

Victoria, &c., to the sheriff of , greeting : 

Whereas lately in {insert the style of the Court), by a 
rule of the said Court, entitled, &c. {ns the case may be) 
the sum of /. was by the said Court ordered to be 

paid by C, D, to A. B , together with the costs of the 

^ The day on which the costs of removing the rule of the 
inferior Court into the Court of Q. B. were taxed. 
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said rule> which said costs were afterwards, on the 
day of , in the year of our Lord , taxed and 

allowed by the said Court at the sum of /. ; and 

whereas the said rule was afterwards, on the day 

of , in the year of our Lord , removed into 

our Court before us at Westminster, by virtue of an 
order of our said Court before us at Westminster, {or 
" of , one of the justices of our said Court before us 

at Westminster,'* as the case matf be,) in pursuance of the 
statute in that case made and provided, and the costs 
and charges attendant upon the application for the said 
last mentioned order, and upon the said removal, were 
afterwards, on the day of , in the year of our 

Lord , taxed and allowed in our said Court before 

us, at the sum of /., and afterwards the said ^. B. 

came into our said Court before us at Westminster, and 
according to the form of the statute in such case made 
and provided, chose to be delivered to him all the goods 
and chattels of the said C. /). in your bailiwick, except 
his oxen and beasts of the plough, and also all such 
lands, tenements, rectories, tithes, rents, and heredita- 
ments, including lands and hereditaments of copyhold or 
customary tenure, in your bailiwick, as the said C, />., 
or any person in trust for him was seised or possessed of 
on the said ^ day of , or at any time afterwards, 

or over which the said C. />., on the said ^ day of 

, or at any time afterwards, had any disposing 
power which he might, without the assistance of any 
other person exercise for his own benefit, to hold to him 
the said goods and chattels as his proper goods and chat- 
tels, and to hold the said lands, tenements, rectories, 
tithes, rents, and hereditaments respectively, according 
to the nature and tenure thereof, to him and to his as- 
signs, until the said three several sums of / and /. 
and /., together with interest upon the said three 

several sums of /. and /. and / , at the rate of 
four pounds per centum per annumy from the said * 
day of , shall have been levied : Therefore we com- 

mand you that without delay you cause to be delivered 
to the said j4. B.by & reasonable price and extent, all 
the goods and chattels of the said C. D. in your bidli- 

* The day on which the costs of removing the rule of the 
inferior Court into the Court of Q. B. were taxed. 
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wick, except his oxen and beasts of the plough, and also 
all such lands, tenements, rectories, tithes, rents and he- 
reditaments, including lands and hereditaments of copy- 
hold and customary tenure in your bidliwick, as the said 
C, />., or any person in trust for him, was seised or 
possessed of, on the said^ day of , or at any 

time afterwards, or over which the said C. D. on the 
said* day of , or at any time afterwards, had 

any disposing power which he mignt, without the assent 
of any other person, exercise for his own benefit, to 
hold the said goods and chattels to the said j4, B. as his 

{proper goods and chattels, and also to hold the said 
anas, tenements, rectories, tithes, rents and heredita- 
ments respectively, according to the nature and tenure 
thereof, to him and to his assigns, until the said three 
several sums of /. and /. and /., 

together with interest as aforesaid, shall have been levied ; 
and in what manner you shall have executed this our 
writ make appear to us at Westminster, immediately 
after the execution thereof, under your seal and the seals 
of those by whose oath you shall make the said extent 
aud appraisement, and have there then this writ. Wit- 
ness, Thomas, Lord Denman, at Westminster, the 
day of , in the year of our Lord 



fFrit of fieri facias on a judgment in the Court o/^» B. 

in an action o/^ assumpsit. 

Victoria, &c., to the sheriflf of , greeting : We 

command you that of the goods and chattels of C. D. in 
your bailiwick, you cause to be made /. which j4. B. 
lately in our Court before us at Westminster, recovered 
against him for his damages which he had sustained as 
weU on occasion of the not performing certain promises 
and undertakings then lately made by the said C, D. to 
the said A. B, as for his costs and charges by him about 
his suit in that behalf expended, whereof the said C D. 
is convicted, as appears to us of record, together with 
interest upon the said sum of /. at the rate of four 

* The day on which the costs of rensoring the rule of the 
inferior Court into the Court of Q. B. were taxed. 
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pounds p^r cenium per annum, from the^ day of , ia 
the year of our Lord , on )¥hich day the judgment 

aforesaid was entered up, and have that money with such 
interest as aforesaid^ before us at Westminster, imme- 
diately after the execution hereof, to be rendered to the 
said Ji, B. for his damages and interest as aforesaid, and 
that you do all such things as by the statute passed in 
the second year of our reign, you are authorized and 
required to do in this behalf, and in what manner you 
shall have executed this our writ make appear to us at 
Westminster, immediately after the execution thereof, 
and have there then this writ Witness, Thomas, Lord 
Denman, at Westminster, on the day of , 

in the year of our Lord 



fFrit ofhm facias on an order of the Court of Q. B.for 

payment of money, 

Victoria, &c., to the sheriff of , ffreeting : We 

command you that of the goods and chattels of C, D, in 
your bailiwick you cause to be made /. which lately 

in our Court before us at Westminster, by a rule of our 
said Court entitled, &c. {as the case may be) were by the 
said Court ordered to be paid by the said C. D, to A, /?., 
and that of the sidd goods and chattels of the said (7. />. 
in your bidliwick, you further cause to be made interest 
upon the said sum of / , at the rate of four pounds 

per centum per annum from the^ day of , 

in the year of our Lord , on which day the said rule 
was made, and have that money, together with such in- 
terest as aforesaid, before us at Westminster, imme- 
diately after the execution hereof, to be rendered to the 
said A, B, for the said sum of money so ordered to be 
pedd by the said C />. to the said A, B, and for interest 
as aforesaid, and that you do all such things as by the 

* The day on which the judgment was entered up, or if 
entered up prior to the 1st of October, 1838, say *' from the let 
of October, in the year of our Lord 1838," omitting the words 
** on which day the judgment aforesaid was entered up." 

^ The day on which the rule was made, or if it were made 
prior to the Ist of October, 1838, say ** from the 1st of Oc- 
tober, in the year of our iiQidI838y'* omitting the words " on 
which day the said rule was made." 



216 PRACTICAL FORMS. [cHAP. VIII. 

« 

statute passed in the second year of our rei^, you are 
authorized and required to do in this behalf; and in what 
manner you shall have executed this our writ make 
appear to us at Westminster, immediately after the exe* 
cution thereof, and have there then this writ. Witness, 
Thomas Lord Den man, at Westminster, on the 
day of , in the year of our Lord 



IfYit of fieri facias on an order of the Court of Q. B, 
for payment of money and costs, 

Victoria, &c., to the sheriff of , greeting : 

We command you that of the goods and chattels of C, Z>. 
in your bailiwick, you cause to be made /., which 
lately in our Court before us at Westminster, by a rule 
of our said Court entitled, &c. {as the case may be) were 
by the said Court ordered to be paid by the said C, D. 
to j4, B,, together with the costs of the said rule, which 
said costs were afterwards, on the day of , in 

the year of our Lord , taxed and allowed by our said 
Court at the sum of /., and that of the said goods and 
chattels of the said C, D, in your bailiwick you further 
cause to be made interest upon the said two several sums 
of /. and /., at the rate of four pounds per centum 
per annum from the said » day of in the year 

of our Lord , and have that money, together with 

such interest as aforesaid, before us at Westminster, im- 
mediately after the execution hereof, to be rendered to 
the said j4. B, for the said sum of money so ordered to 
be paid by the said C\ />. to the said j4. B., and for costs 
and interest as aforesaid, and that you do dil such things 
as by the statute passed in the second year of our reign, 
you are authorised and required to do in this behalf, and 
in what manner you shall have executed this our writ 
make appear to us at Westminster immediately after the 
execution thereof, and have there then this writ. Wit- 
ness, Thomas Lord Denman, at Westminster, on the 
day of , in the year of our Lord 

• The day on which the costs of the rule were taxed, or if 
that were prior to the 1st of October 18J8, say ** from 1st day 
of October in the year of our Lord 1838.'* 
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fFrit of fieri facias on a judgment of an inferior Court 
in an action of assumpsit removed into the Court of 
Queen's Bench, 

Victoria, &c., to the sheriflf of , greeting : 

We command you that of the goods and chattels of C. D. 
in your bailiwick, you cause to be made /., which 

A, B, lately in {insert the style of the Court) by the judg- 
ment of the said Court recovered against C, />. for his 
damages, which he had sustained, as well on occasion of 
the not performing certain promises and undertakings then 
lately made by the said C, D. to the said A, B, as for his 
costs and charges by him about his suit in that behalf ex- 
pended, whereof the sud C. D. is convicted, as appears to 
us of record, and which judj^ment was afterwards on the 
day of in the year of our Lord , removed into 
our Court before us at Westminster, by virtue of an or- 
der of our said Court before us at Westminster, {or 0/ 
, one of the justices of the said Court before us at 
fTestminster, as the case may be,) in pursuance of the 
statute in such case made and provided, and the costs at- 
tendant upon the application for the said order, and upon 
the said removal, were, on the day of , in the 

year of our Lord , taxed and allowed by our said 

Court before us at Westminster, at the sum of /. 

And we further command you that of the said goods and 
chattels of the said C, Z>., in your bailiwick, you fuither 
cause to be made the stdd sum of l.^ together with 

interest on the said two several sums of /. and /. 
at the rate of four pounds per centum per annum, from 
the said ^ day of , in the year of our Lord , 

and that you have that money with such interest as afore- 
ssdd before us at Westminster, immediately after the 
execution hereof, to be rendered to the said A, B, for his 
damages aforesaid, and for costs and interest as aforesaid ; 
and that you do all such things as by the statute passed 
in the second year of our reign you are authorised and 
required to do in this behalf. And in what manner you 
shall have executed this our writ make appear to us ^t 

* Ihe costs attendant upon the removal of thejadgment out 
of the inferior Court into the Court of Q. B. 

>> The day on which the costs of removal were taxed. 

L 
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Westminster immediately after the execution thereof, 
and have there then this writ. Witness, Thomas Lord 
Denman, at Westminster, on the day of , in 

the year of our Lord 



fVrit of fieri facias on an order for payment of money, 
made in an inferior Court, and removed into the Court 
of Queen* $ Bench, 

Victoria, &c., to the sheriff of , greeting : 

We command you that of the goods and chattels of (7. D, 
in your bailiwick, you cause to be made /., which 

lately in {insert the style of the Court) by a rule of the said 
Court, intituled, &c. {as the case may be) were by the s^d 
Court ordered to be paid by the said C, Z>. to j1, B., and 
which rule was afterwards, on the day of in the 

year of our Lord , removed into our Court before 

us at Westminster, by virtue of an order of our said Court 
before us at Westminster, {or of , one of the justices 

of our said Court before us at fFestminster, as the case 
may be) in pursuance of the statute in that case made and 
provided; and the costs attendant upon the application 
for the said last mentioned order, and upon the said re- 
moval, were, on the day of in the year of our 
Lord , taxed and allowed by our said Oourt before 
us at Westminster, at the sum of /. : And we fur- 
tiier command vou, that of the sud goods and chattels of 
the said C. D, m your bailiwick, you further cause to be 
made the said sum of l,^ together with interest on 
the said two several sums of /. and /., at the 
rate of four pounds per centum per annum, from the said 
^ day of , and that you have that money, with 
such interest as aforesaid, before us at Westminster, im- 
mediately after the execution hereof, to be rendered to 
the said ^. B, for the sud monies by the said rule first 
above mentioned ordered to be paid by the said C, />. 
to the said ^, B,, and for costs and interest as aforesaid : 
And that you do all such things as by the statute passed 

* The costs of removing the rule of the inferior Court into 
the Court of Q. B. 

** The day on which the costs of removing the role of the 
inferior Court into the Q. B. were taxed. 
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in the second year of our reign, you are authorised and 
required to do in this behalf. And in what manner you 
shall have executed this our writ, make appear to us at 
Westminster, immediately after the execution thereof, 
and have there then this writ. Witness, l^omas Lord 
Denman, at Westminster, on the day of , in the 

year of our Lord 



J^rit o/^en facias on an order for payment of money 
and costs, made in an inferior Court and removed into 
the Court of Queen^s Bench, 

• 

Victoria, &c. to the sheriff of , greeting : 

We command you that of the ^oods and chattels of C, h. 
in your bdliwick you cause to oe made L, which lately 
in (insert the style of the Court) by a rule of the said 
Court intituled, &c. {as the case may be) were by the said 
Court ordered to be paid by the said C, D, to ^, B» ; 
and also /. for the costs of the sud rule, by the said 
Court also ordered to be paid by the said C. D, to the 
said A. B,, which said rule was afterwards, on the 
day of , in the year of our Lord , removed into 

our Court before us at Westminster, by an order of our 
sidd Court before us at Westnunster, {or of , one 

^ the justices of our said Court before us at fFestminster, 
as the case may be) in pursuance of the statute in such 
case made and provided, and the costs attendant upon 
the application for the sud last mentioned order, and 
upon the said removal were, on the day of , 

in the year of our Lord , taxed and allowed by our 

8ud Court before us at Westminster at the sum of /.; 
and we further command you that of the said goods and 
diattels of the said C. D, in your bailiwick you furthei' 
cause to be made the said sum of /.,^ tos^ether with 
interest on the sud three several sums of ?. and /., 
and /., at the rate of four pounds per centum per 

annum from the sud<> day of , in the year of 

our Lord , and that you have that money, with such 

* The costs of removing the rule from the inferior Court 
into the Court of Queen's Bench. 

^ The day on which the costs of removing the rule from the 
inferior Court into the Court of Queen's Bench were taxed. 
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interest as aforesaid before us at Westminster imme- 
diately after the execution hereof, to be rendered to the 
said //. B, for the monies by the sud rule first above 
mentioned ordered to be paid by the said C />. to the 
said A. B,, and for costs and interest as aforesaid, and 
that you do all such things as by the statute passed in 
the second year of our reign you are authorized and re- 
quired to do in this behalf : and in what manner you shall 
have executed this our writ, make appear to us at West- 
minster immediately after the execution thereof, and have 
there then this writ. Witness, Thomas Lord Denman, 
at Westminster, on the day of , m the year of 

our Lord # 
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ABATEMENT, 

plea in, of the pendency of prior action, 15 

puui puis darrien continuancef effect of, 73 
for non-joinder, 33, 82 
effect of non proSf 68 
yerdict in second action after, 33, 82 
castetur breve entered to, 14 
demurrer to, 7, 72 
statute relating to, 184 
issue of im/ tiel record on pleadings in, 72 
misnomer not to be pleaded in, 184 
ACCOUNT, 

balance of, costs in action for, 26 
ACT. See Statute, 
ACTIONS, 
personal, 7 

where maintainable, 6 
commencement of, 10 
when plaintiff entitled to costs, 7, 26—39 

pauper plaintiff entitled, 7 
on a judgment in former action, 29, 170 
only one judgment, as to costs in, 4 
in assumpsit f 

common counts, 65 
general issue in, 25 
barred by statute, 33 

subsequent acknowledg- 
ment, ib. 
\ debt on simple contract, 

common counts, 65 
for sum under 20/., 30 
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ACTIONS, {coniinued) 
penoul, 

debt . , . o 

by parson, &c. for tithesy ib> 153 

for balance of account, 26 
on bond, 153 

when judgment to remun, ib. 

corenant, 

heir sued on, false plea by, 36 

devisee sued on, U>. 

trespass, 

by inferior tradesman, &c. 28 
plea justifying battery, 26, 29 

patting freehold, &c. in issue, 
26,27 
one of sereral defendants acqttitted,32 
less than 4Qs. recovered, 26 
for malicious injury to property, 29 
giutre ckttuumjregit for mesne profits, 

125 
statutes relating to, 146, 152 
for seizure under custom laws, 29 

case, 

for injury to reversionary interest, 86 
scandalous words, 29 
waste, 86, 153 
under Recovery of Tenements Act, 

25,32 
by husband for injury to wife, 25 
patentee for infringement of pa- 
tent, 30, 191 

notice of objections, 16 

mixed, 

ejectment, 34 

nominal plaintiff nonsuited, ib. 
costs, on verdict for lessor of the plain- 
tiff, ib. 
writ of right of dower, &c. 4 
quare vrnptdH^ 4, 5 
penal, 

by common informers, 7 
verdict for defendant, costs in, 57 
by executor or administrator, 31 
against executor, &c. for wrong done by testator,36 
testator's lands bonA fide aliened, 37 
plea by, if false, 36 

payment or release, i6. 
infant, 34 
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ADMINISTRATOR. See Executor. 
ADMISSION 

of documents, 19, 42, 71 

mode of proceeding to obtain, 19 
costs of, 19, 20 

proving documents not 
admitted, 31 
service of notice for, form of affi- 
davit, 201 
refused after inspection, form of 
affidavit, 202 

AFFIDAVIT 

of increase, what to contain, 51 

form of, 202 
improperly framed, 105 
on which rule moved, faulty, 104 
unnecessarily long, 105 
containing scandidous matter, ib, 
formsof, 201— '203 

AGENT, 

lien of, against all claimants, 96 
his own client, ib. 

ALLOCATUR, 

when and how made out, 54 ' 
proceedings upon, 93 

AMENDMENT 

ofwrit, 11, 59 

or indorsement, ib, 
what further time allowed after, 59 
declaration after plea pleaded, 67 
pleadings after demurrer, 18, 72 
in rule, 103 
of issue in fact, 72, 73 
jury process, 21 
nisi prius record by judge, 23 

statute relating to, 185 
writ of scire facias, 59 
in dower or quote impedit, 4 

by the crown, terms 
of, 3 
costs of, in discretion of court, 7 

upon formal amendments, 89 
when a condition precedent, 1 8 
taxing, what allowed, ib, 
in error. See Error, 

APPEARANCE, 

bond given for, to be discharged on, 149 
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APPLICATION 

against the settled practice, 105 
speculative, or against master's report, t6. 
renewed, costs of former not paid, ib. 
under Interpleader Act, ib. 106 
to stay proceedings after yerdict, 38 
judge at chambers, 98 

ARBITRATION, 

power of arbitrator over the costs, 90 

when a cause in court, ib, 

to compel the attendance of witnesses, 

189 
where costs to abide the event, 90 
several issues, ib, 91 
over costs of the reference, 91 

costs of the award or certificate,!^, 
award, when judgment may be signed under, ib, 

under 20/., certificate of judge for higher scale of 

costs, 30, 52 
motion to set aside, ib, 

if out of time or rule dis- 
charged, 91 
set aside and a second trial had, ib, 
for the benefit of unsuccessful party alone, 91 
must contain finding on each issue, 33 

ARREST, and see Execuiion. 
proceedings on, 12 
by order of a judge, ib, 
defendant when entitled to discharge from, ib. 59, 125 

statute relating to, 194 
when indorsement of time of, should be made, 12 
deposit under 43 Geo. 3, c. 46, ib, 

when to be paid into court, 13 
proceedings after deposit made, ib, 

in case of irregularity, 59 
application to court, &c. to set aside, 59, 101, 125 

how affected by deniand of particulars, ib. 
on the ground of privilege, 125 
of married woman, application to discharge, 60 
for more than recovered, 125 
when there was no intention of absconding^ ib, 
for more than due, depriving plaintiff of costs, 83 

defendant discharged, defective affida- 
. vit, 84 

ARREST OF JUDGMENT, 

how costs are affected by, 43, 83 
where costs have been levied, 83 
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ASSUMPSIT. See mictions, 

ATTACHMENT, WRIT OF, 

mode of proceeding to obtain, 108, 109 

costs demanded and by whom, 109 

by undersheriff, i6. 
death of party to whom payable, 1 10 

when filed, 108 

retarnable, ib, 
indorsement of, ib, 
to issue de^novo, ib, 
against sheriff, 101 

set aside on terms, 12, 101 
witness for non attendance, ib, 107 

not producing papers, 107 
husband only, wife a party suing, 1 10 
other person, 101, 102 
against coroner, 108 

tu whom directed, ib, 
directed to lie in the office, 102, 109 
rule for, proceedings on, 108 
when discharged, 104 
death of party in whose favour granted, 103 

another rule to whom granted, ib, 
where party privileged from arrest, 109 
qiuisi criminal matter, ib, 
money demand, ib, 
bail bond, taken in, 109 
costs of, t6. 

ATTORNEY, 

if not inrolled, cannot sue for fees, 91 
authority of, to what it extends, 97 

duration of, ib, 
when he may be changed, and how, ib. • 

upon what terms, ib. 
practising without certificate, 168 
right to sue in superior courts, 26 

not affected by courts of request, t6. 

bill of costs, 

delivery of, power of courts to order, 91, 97 

from what derived , 92 
to what it extends, ib 
does not ex- 
tend, ib, 
when application to be made, ib. 

barred, ib. 
what should be expresjsedin order, 
ib. 
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ATTORNEY, (continued) 

bill of costs, deliyery of, &c. 

waived by consent, 94 
taxation of, proceedings to obtain, 93 
client's undertaking, ib, 95 

effect of, 94 

if more than one client,93 

when client disputes retainer, i6. 

delays taxing, ib, 94 

duty of master on, 94 

reference to, ib, 
if attorney not admitted, 50, 51 
uncertificated, ib. 
costs of taxing, 10, 94 

what allowed to affect, 16. 
where one sixth taken off, t6. 11 

less is deducted, ib, 
when to be applied for, 94« 95 
' client non liable to part of biU,95 
action for, rerdict subject to taxation, 46 
defendant's duty, ib, 
not affected by court of requests,86 
rule calling upon , to pay costs, 102 
attestation by, of warrant of attorney, &c. 16, 17 
lien of, to what it extends, 95, 96, 97 

not affected by set-off in adrerse actions, 96 
when not regarded, ib, 97 
town agent, lien of, 96 

proceedings in his name, 51 
debtor liable to costs of, after payment of debt, 11 
sUtutes relating to, 146, 159, 163, 168, 191 

AVOWANT. See Replevin. 
AWARD. See ArbitratUm, 

BAIL, 

putting in and justifyiog, 64 

material variance in affidavit, 65 
further time given to enquire after, ib, 
justif>'iDg before issue joined, t6, ^ 

opposition of, 13 

previous costs of opposing, t6, 

deposit of, ib, 
when defendent entitled to costs on, ib, 
deposit in lieu of, mode of proceeding, 13 

when defendant entitled to return of, 65 
when they may render principal, 12 
proceedings against, stayed on what terms, 11, 12 
bail-bond, application to cancel, 59 
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BAIL, {continued,) 
special, 

sued upon recognizances, 35 
extent of liability, ib, 
commission for taking, in vacation, 192 
what costs they are liable to> 48 
on attachment, 109 
in error, amount of recognizance, 133 
liabUity of, 35 

after removal of suit, 35, 36 
effect of putting in, 133 
statutes relating to, 149, 156, 191 
BAILIFF, 

liability of, if he takes more than his fees, 60 
BALANCE 

of account, costs in action for, 26 
BANKRUPT. 

preliminary proceeding under Bankrupt Act, 9 
notice of disputing triuling, &c., 16 

effect of giving, 31 
BANKRUPTCY. 

preference of judgment creditor, in case of, 120 
BENEFICE 

judgments &c., not perse, a charge upon, 119 
mode of proceeding by levari/acias, 124 

when issued, ib, 
time of taking effect, ib. 
what is affected by, ib. 
BILL. See Esceptiona 
BOND, 

action on, 24, 153 

where several breaches assigned, 24 
statute relating to, 153 
of ancestor, action against the heir, 36 

effect of false plea, &c., 36, 37 
CAPIAS 

under 1 & 2 Vict. c. 110, proceedings on, 12 

application to set aside, 59 
setting aside on what terms, 125 
when to be executed, 194 
tui satisfaciendum^ whom it lies against, 115, 116 

costs of execution and poundage, 118 
effect of arrest upon, 1 16 
setting aside for irregularity, 125 
CASE. See Actions. 
CASSETER BREVE, 

no costs on entry of, 68 
to plea in abatement, 14 
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CAUSE, 

shewn agaiost rale, mode of proceeding, 103 
in the first instance, ib. 
as to part only, 104 
when affidavit is faulty, ib. 
rule is amended, ib. 
moved for irregularity, ib. 105 
not praying for costs, 104 
for an attachment, ib. 
moved for costs only, 105 
when contrary to the practice, ib. 
speculative, ib. 
unnecessary or scandalous {matter in 

affidavit, ib. 
costs of former motion unpaid, ib, 
(j I : RTI PIC ATE. See ^rHtration, Aitonuy^ Judge. 
C H ANCERY. See Petiy Bag. 
CLERGYMAN. See Benefice. 
COGNOVIT ACTIONEM, 
bow it must he attested, 16 
signing judgment on, 46 

preliminary proceedings, ib. 
when notice of taxing not necessary, 49 
costs of execution upon, 116 
COMMON INFORMERS, 
when entitled to costs, 7 
compounding with, 143 

delaying or discontinuing, >6. 
becoming nonsuit, ib. 
CONSENT RULE. See Ejectment. 
CONSOLIDATING CAUSES, 
costs of rule for, 51. 
effect of, 15 
CORONER. See Attachmeni. 
CORPORATION. See Quo Warranto. 
COSTS, 

general principles. 

by common law, none allowed, 138, 141, notes 
when plaintiff entitled to, 6, 7 

on issues in law, 7 

scire facias, ib, 
suing as a pauper, ib. 

common informer, <&. 
to whom awarded, 7 
on amendments, ib. 

feigned issue, 8 
uniform practice by judges and masters as to, 8, 9 
of the day, when plaintiff entitled to, 19, 71 



COSTS (coNtfiUKi/] 

of the day, wbeo defendant entitled to, 69 

vbea defendant brings down came by 
proviso, 70 
plaindlf a pauper, ib, 
to be moved for, 69, 70 
molioD for, does Dot atay proMedinga, 71 
shewingr cause sgainat. It. 
in ejectmeat, 70 
form of affidavit to ground, 
202 



general cobU of tbe cause, 46 
full cosli, irhal, 45 
to abide the event, meaaing of, 42 
of increase, 45 

bow taxed, it. 
what is included in, ib. 
several isaues, 46 — IS 

how to be made out, 48 
what they include, 51 
on demurrer, ]8 

special case, ib. 
when plaintiff deprived of, 83 

damages under 40i„ 27, 29, 60 
There debt or sum certsir^'under 20'., 30,52 
statute relating to, 138 
of the defendant 

general mlea respecting, 57 
when he obtains a verdict, 75 
entitled to general costs, 76 
acting under 7 & 8 G. 4, c. 30, 80 
on nonsuit, 75 
where several iisuea, 76, 77 

what they include, 51 
how alloived, 78 
plaintiff suing as a 

pauper, ib. 
infactsodinlaw, ii. 
proceeding to tax. 



apecial cane, ib. 
plaintiff's general liability to, 
strtnle relatinE to, 141, 147 
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COSTS (^emUimud.) 

double and treble, how calculated, 8, 88 

when awarded, 37, 87 
judge's certificate for, 88 
taxation of 

4node of proceeding to, 49, ^0 

by defendant, 88, 89 
when notice not required, 49 

how defendant may proceed, 50 
what notice sufficient, 49, 50 

when taxation postponed, ib. 
not stayed by injunction, 45 
when attorney not on the rolls, 50 
after certificate for speedy execution, 37 
scales of, 52 

taxing officer, how guided, ib. 53 
bill of, preparing, 50 
affidavit of increase, what it should contain, 51, 52 

in a country cause, 54 
of witnesses, 53 

examination of, by commissioner, 54 
documentary evidence, 53 
counsel's fees, 23, 54 
allocatur of, when and how given, 54, 55 
review of taxation, 55 

affidavit in support of, 56 
where given by way of special damage, 125 
interlocutory, when payment may be enforced, 105 
in error. See Error. 

COUNSEL, 

fees to, what generally allowed, 23, 54 
for opinion on evidence, ib, 
consultation, t&. 
refreshers, 22 
on writ of trial, ib» 
when not allowed on taxation, 51 
notice of attending by, form of, 201 

COUNTERMAND. See Notice of Trial. 

COUNTS, 

common, how regulated, 65 

for the same cause of action, ib, 

defendant entitled to costs of, 66 
several on same cause of action when objected to, 31 

judge's certificatCi ib. 
plaintiff takes a verdict on one, 79 
part only found for plaintiff, 24 
COUNTY COURT. See Court of Bequests. 
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COURT, 

quasi superior, 

proceedings in Petty Bag Office, 127 
Common Pleas, Lancaster, 129 
Durham Court of Pleas, 131 

inferior, 

plaint in, defendant entitled to costs. 141 
removal of proceedings from Lord Mayor's Court, 

48, 49, 123 

Palace Court, ib. 
Sheriff's Court, London, ib. 
Court of Passage, Liver- 
pool, ib. 

Venire, Hull, ib. 
Borough Court,Preston,131 
statutes relating to, 166, 198 
final judgment in, 131 
orders and rules in, ib, 

lands &c. not affected by, t6. 
of requests, debt recoverable there, effect of, 85, 86 
does not affect an attorney, 86 
application for suggestion, 44, 85 
when act miAt be pleaded, 86 
COVENANT. Sei^Aciions, 
CREDrrORS, 

proceedings in order to affiect lands &c. as to, 119 
^ extent of, 119,120 

bywritoftf/e?^i/, 120, 121 
before 1st of October, 1838, 121 
in inferior court, removal, 123 
of trading &c. companies, powers of, 189 
CROWN, 

proceedings by, 1 — 3 

generally neither pays or receives costs, 1 

to what this rule extends, ib. 
when entitled to costs, ib, 
motion agunst, refused, 3 
more levied under extent than due, ib. 
in ptitre impeditf terms of amendment, ib. 
debtors of and acceptors of offices under, ib, 
alphabetical list of, t6« 

where, what, and by whom recorded, ib. 
fees on entry and search, ib, 
statute giving costs against, 142 
CUSTOMS, 

notice of action against officers of, 9 
actions for seizures, when no costs, 29 

injuries accompanying seizure, ib. 
DAM AGE.— See Special Damage, 
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DAMAGES, 

when plaintiff obtains, 6, 7 

and costs, meaning of, 96 

where no more costs allowed than, 80 

recovered less than 40«., effect of, 27, 80 

how affects general costs of the cause, 

27,81 
if freehold in issue, 27 
or trespass, wilful and malicious, 28 

by inferior tradesman, &c, ib, 
for assault and battery, ib, 29 
double or treble, how costs affected, 37 
awarded under Statute of Merton, 4, 138 
DAY. See Costs of the Day, 
DEBT. Seej^ctions, 
DEBTOR 

to crown, how lands, &c. charged, 3 

how lands, &c. charged with judgment debts, &c. 

119, 120 
relief and powers under In solvent Act, 125 
discharged out of custody for irregularity, ib. 
where arrested for more than recovered, ib. 

plaintiff recovers less than 20/., ib, 
pays debt to creditor, further liability, 1 1 
discharge of, in execution for damages not exceed- 
ing 20/., 172 
DECLARATION, 

what special damage should be alleged in, 25 
documents set out on oyer, parcel of, 66 
demand of, effect of, 65 
common counts in, how regulated, ib, 
containiDg matter of inducement, 25 
DEFAULT, 

Judgment by, against one of several defendants, 34 
DEFENDANT, 

costs of, general rules, 57 

allowed four days to pay costs on writ, 58 

how taxed, ib, 
when plaintiff allowed to amend writ, 59 
when notice given not to appear to writ, ib, 
on arrest, 59 

if illegal, 125 

discharge from for irregularity, 59, 
101, 125 

on ground of privi- 
lege, 125 
^ if married woman, 60 

statute relating to, 194 
sheriffs and bailiff's fees, 60 
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DEFENDANT (continMeti). 

costs of, on outlawry or waiter, 59, 60 
security for, 60, 64 
putting in special bail, 64 
demand of declaration, 65 
judgment of nonprost ib, 
on common counts, when unnecessarily long, 
65 

if for the same cause of 
action, 31, 65 
on oyer, 14, 66 
payment of money into Court, 65, 67 , 68, 
84 

of sum tendered, 68 
mode of proceeding, 67 
turn pros or discontinuance, 68 
motion for judgment as in case of a non- 
suit, 69 
costs of the day, when allowed, ib, 
on nolle prose^i, 71 
proceedings before trial, ib. 
demurrer, special case, 18, 72, 73 
issue of ntil tiel record, ib, 
the issue, if irregular, 73 
discontinuance before notice of trial, ib, 

after plea quasi puis darrien 
continuance f ib, 
effect of plea quasi puis darrien continuance, ib, 
on demurrer to evidence, 74 

bill of exceptions, t6. 75 
when record withdrawn, 80 
on nonsuit, 75 
verdict, ib. 

statute relating to, 147 

as to pleading issues, 76,77 

judgment for surplus costs, 78 
in replevin, 76 
where plaintiff a pauper, 78 
when sued as executor, &c. 76 
general liabiKty of plaintiff for, 79 
when counts, &c. in declaration not made 

out, 24, 25 
as to notices to admit, &c. ib, 
of special jury, ib. 

where record withdrawn, 80 
where several defendants, 8 1 

only one bill allowed, 82 
verdict for one or more, 32, 81,82 
personal discharge of one of, 33 
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DEFENDANT (cimHmted). 

oottB of, on motions as to new trial, 82 

motion to vacate or arrest jadgnr.ent, 83 
when avested for more than due, ib, 125 
when allowed, ib, 84, 1 25 

discharged for irregnlarity, 
84 
under Court of Reqaests Act, 85 
in action of waste, &c. damages under 3«. id., 

86,87 
double and treble costs, 87 

how calculated, 88 
taxing costs, ib. 

when notice should be given, 

49,88 
of pleading issues, 89 
on formal amendments, ib. 

error in fact, ib. 
when satisfaction to be entered, ib. 
final judgment for under award, 91 
DELAY, see NmuuU. 

by act of Court, effect of, 44 
after issue joined, statute relating to, 164 
DEMAND 

of particulars, no waiver of irregularity, 59 
costs taxed under judge's order, when necessary, 102 
view in dower, 4 

DEMURRER, 

mode of proceeding on, 17 
books, what to contain, ib. 18, 72 

how and when delivered, 17, 72 

default on opposite side, ib, 18 
amendment before or after argument, ib. 72 
on what terms, ib. 
taxing costs upon, 18 
withdrawing, on what terms, ib. 72 
what costs allowed upon judgment on, 7, 17, 72 
judgment on, against heir or devisee, 36, 37 

in dower, 4 
to evidence, effect of, 74 
DEPOSIT 

in lieu of bail, under the statute, 12 

when to be paid into Court, 13 
proceedings after deposit made, ib. 

for irregularity, 59 
statute relating to, 168 
DISCONTINUANCE, 

rule to discontinue, terms of, 68 

non-payment of costs, ib. 
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DISCONTINUANCE (cmtinuedl) . 
before notice of trial, 73 
after plea guan puu darrien continuancet ib, 

new thai granted, 83 
statute relating to, 143 
in quareimpedit, terms of, 5 
error, 134, 135 
DOCUMENTS, see Admisrion. 

stamping, if in opponent's custody, 71 
proving, not admitted, costs of, 31 
foreign letters, 53 

plans, ih. 
translations, ib, 
statute relating to the production of, 182 
DOWER, 

writ of right of, 4 

issue in, as to unques accauple, 5 
judgment on demurrer, 4 
interlocutory motions in, 5 
amendment, &c. 4 
pleading rules do not apply to, ib. 
damages and costs in, 4, 5 
statutes relating to, 138 
EJECTMENT, see Aciioni, 

costs in, where nominal plaintiff nonsuited, 34, 75 
lessor of the plaintiff obtains verdict, 34 
landlord defends, 35 
upon judgment by default, 125 
ofthedayin, 70 
when taxed, 37 
taxed costs only allowed in action for mesM profits, 125 
security for costs in, 62 
proceedings in error, 133 

reversing judgment for defendant, 125 

on affirmance, &c. 134 
writ of inquiry as to mesne profits, ib, 
speedy execution in, 37 

ERROR 

from inferior court, 18 

Exchequer Chamber, jurisdiction of, 133 

staying proceedings in court below, ib. 
amount of recognizance, ib. 
in ejectment, ib. 
case of a penalty, ib, 
other actions, ib. 
bail in, what liable to, 35, 36 
amendment of writ of, 133 
security for eosts, when given, ib. 134 



236 



INDEX. 



ERROR (coiUifmed). 

Exchequer Chamber, 

assignment of, 

terms of amendment, ib. 
when defendant in entitled to costs, ib. 
issue in, mode of proceeding, ib, 

default in delivering books, ib. 
proceedings on affirmance, &c. in eject- 
ment, ib, 

in other actions, 135 
nonpros or discontinuance, 
134, 135 
costs in, 135 

on error in fact coram nobis or 
vobisf 18 
affirmance, 136 
reversal, 89, 125, 136 

by whom taxed, 136 
by executor, &c. ». 
judgment and execution in, 136 
when writ of, cannot be brought, 38 
on bill of exceptions, 74 

an issue in law in Chancery, 127 
statutes relating to, 138, 152, 157, 1 74 
Ho use of Lords, 

jurisdiction of, 136 
costs in discretion of, ib. 
on affirmance, ibi 
how given in general, ib, 
taxation of, 137 
i:>irf TAi^xr/^n « whcrc respoudcut does not appear,i6. 

EVIDENCE. See JDocumenti. mtnesses. 
EXCEPTIONS, 

bill of, tendered, 74 

costs upon the writ of error thereon, ib. 
when it lies, 79 
EXCHEQUER, 

T:^^rJ^^tS,^ ^°"''* ®^» ^ ^ matters of revenue, 2 
EXCHEQUER CHAMBER. See Error. 
EXCISE, 

EXEcTuTION*''**'*'' *^'"** ''®''^" **^' ^ 

time of issuing, 115 

certificate for immediate, 37, 38 

statute referring to, 178 

capias ad satisfaciendum, writ of, 1 15 

against whom it will not lie, ib. 116 
effect of arrest upon or detainer by, 1 16 
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EXECUTION (continued). 

expenses of execution and poundage, 118 

when to be levied against the person , 

118, 119 
form of indorsement) 119 
statutes relating to, 144, 168 
mode of charging in, 117 

discharge from, under Small Debtor's Act, ib. 118 
effect of, 118 
stotute, 172 
for interest of judgment debt, 120 
taking in, how it affects charge on security, ib, 
elegit, writ in the nature of, 120 

what may be levied under, 121 
^m/acioj, what may be seized under, 121, 195 
proceedings by sheriff, ib. 122 
return of, defendant beneficed clergyman, 124 
sheriff's poundage, &c. when levied, 112 
attaching government stock, &c. 122 
mode of proceeding, 196 
upon cognovit or warrant of attorney, 118, 119 
removal of judgment from inferior court, 123 
effect of, ib. 

judgment signed in vacation, setting aside, 44 
staying execution, 178 
by extent, against sureties in newspaper recognizances, 

124 
levari facias, when issued, and to whom, 124 

it takes effect from, ib, 
writ of, when it affects mortgagees, &g. 123 
irregularity in, 125 
forms of writs of, under 1 & 2 Vict. c. 110, 204—220 

EXECUTOR OR ADMINISTRATOR, 

application against at the suit of the Queen, 2 
action by, for injury to testator, &c. 31 

when not liable to costs if verdict against, ib, 32 
statute relating to, 187 
against, for wrong done by testator, &c. 36 
where he pleads false, ib, 

payment or release, ib, 
plene administravit, 16, 76 
testator's lands bondjide aliened, 37 
judgment of assets ^fuando acciderint, 36 
when liable to costs in error, 135 

EXTENT 

against sureties in newspaper recognizances, 124 
if more levied under, tha^ really due, 3 
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FEIGNED ISSUE, 
costs in, 7, 34 
under iDterpleader Act, or order of jadge, 34 

direction of Court of Chancery, 8 
upon a grant from crown, ib, 
as to a return to a mandamut, ih. 
FIERI FACIAS. See ExecuHon, 
FORMS, 200—203 
GLOUCESTER, 

statute of, 

effect of 9 6, 7, 45 

in dower, 4 
HANAPER OPnCE, 

proceedings in, 127 
HEIR, 

sued on bond, &c. of ancestor, 36 

plea of plene aehniniBtravit by, 16 
judgment on demurrer against, 37 
HEREDITAMENTS, 

mode of proceeding to affect, 110, 119 
HUSBAND, 

action by, for injury to wife, 25 
attachment against, 110 
INCREASE, 

costs of, what are, 45 

double and treble costs included in, 87 
affidavit of, how prepared, 50 

what it should contain, <6»51 
fbrm of, 202 
INDORSEMENT 

of writ of summons, 10 

when amended, 11, 59 

terms of, ib, 
taxing costs mentioned in, 10, 58 
form of, 200 
on writ of execution, 119 
INFANT, 

action against, 34 
INFERIOR COURT. See Court. 
INFORMER, 

costs in proceedings by, 7 
statute relating to, 143 
INJUNCTION, 

when right to tax costs, not stayed by, 45 
execution stayed by, 115 
INfiUIRY, 
writ of, 

attending by counsel, 39 
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INQUIRY {continuedj , 

costs of executing, 39 
speedy execution under, 38 
staying proceeding after executing, ib. 
notice of countermand, form of, 200 
continuance, form of, 201 
attending by counsel, ib, 
statute relating to, 177 

INQUISITIONS 

for debts due to the Queen, 3 

INSOLVENT DEBTOR'S ACT, 
effect of petition under, 14 
relief and powers under, 124 

INTEREST, 

when judgment begins to carry, 55, 119, 120 

at what rate, 120 
INTERLOCUTORY COSTS, 

what are, 105 

when they may be recovered, ib, 

INTERPLEADER ACT, 
applications under, 105 

by defendant, H, 
sheriff, 106 
where to be made, ib. 
costs in, how and to whom paid, ib, 
feigned issue under, 34, 106 
statute, 182 

IRREGULARITY, 

motion to set aside proceedings for, 100 
in arrest, 59 

issue, 73 

execution, 125 

ISSUE, 

what raises a distinct, 25 

specific finding on each, 32, 33 

costs of several, under pleading rules, 46, 76 

mode of taxing, 77, 78 
found for defendanti 89 

mode of proceeding, 78 
defendant succeeds upon all but one, 89 
in fact, how delirered, 19, 73 

if irregular, may be set aside, 73 

terms of amendment, ib, j 

law, costs of, 17 I 

from Court of Chancery, 127 ' 

of nul tiel record, costs on, 72 1 
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JUDGE, 

power of, at cbamberSi 98, 191 
certificate of, 

where less than 40^. recoTered, 27, 29, 80 
under act as to maliciona injuries, 29 
where debt reco?ered does not exceed 20/. 30 
verdict taken subject to award, t6. 
judge dies before award, ib, 
in an action for infringement of patent, ib. 

by assignees of bankrupt, 31 
that documents were proved, ib. 

separate ground of complaint on each 

count, ib, 
several defendants, verdict for one or 

more, 32, 82 
cause a proper one for special jury, 27 
for immediate execution, 37 
in actions for seizures under customs or 

excise laws, 81 
that probable cause for pleading double, 81 
as to double or treble costs, 87, 88 

when necessary, 88 
once granted cannot be annulled, 81 
^ when reviewed by the court, ib. 

statutes relating to, 177, 185 
order of, power to make, 98 

payment into Court under, 15, 185 

for security for costs, 64 

under Interpleader Act, 106 

for a suggestion as to double costs, 88 

Court will not add costs to, 98 

at Nisi Prius, ib. 

when reviewed by Court, ib. 

to stay execution, 38 

on payment of debt &c., 11 
to attach government stock &c., 122 
costs tax^ under and not paid, 102 
enforcing of, 99, 102, 107 
JUDGMENT, 

only one, as to costs at common law, 4 

name pro tunc, 44 

arrest of, 43 

copyholds liable to, 121 

rule of Court, when it has the effect of, 110 

by default, 43 

against co-defendant, 34 
casual ejector, 125 
final, when signed, 55, 115 
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JUDGMENT {amtimtal). 

final, when it takes effect, 55, 115 

intereBt attaches, 55, 120 
for defendant for anrplua costs, 78 
catI7 of, to charge lands, &C. 119 

clerical errors in, $6 
removal of, from inferior court, 123 

statutes relaCiog to, 166, 198 
of Kiha^al, 31 
mm oitlatife vtrtdicto, 43 
proceedings upon, bow stayed, llli 
motion to racale, 43, 44 

statute relating to, 178 
according to the very right and justice of the case, 44 
action on, 2^ 

statute relating to, 170 
J DRV 

proceu, Bmendmeut of, 21 

good, costs of, 27 

special, judge's certificate, ib. 

on application of defendsnt, 79 
costs ot, 27 

when the record withdrawn, 80 
sUtutea relating to, 174, 188 
finding of, 32 
JUSTICE 

notice of action against, 9 
must obtain certificate as to double costs, S8 
statute relating to, 165 
LANCASTER, 

Court of Common Fleas at, jurisdictioo, 129 

costs, Slc. how regulated, ib. 130 
proceedings in, 130 
Jodgmentt, &c. of Court of Passage, Lirerpool, 
&c. remoTed into, 131 
LANDS 

how affected by judgments, 110, 119 
LEHVAI FACIAS. ^f» Baufice. BxeaHion. 
LIBEL, 

proceetlingi upon newspaper recognizances, 124 
LIEN. See jtUomeg. 
UMtTATION, STATUTE OF, 

pleading, after promise made, 84 
action barred by, 33 
■ubaeqaent acknowledgment, ii. 
LORDS, HOUSE OF. See Enar. 
MALICIOUS INJURY, 
COM* in action for, 29 



242 INDEX 

MANDAMUS, 

proceedings upon, 111 

costs of, ib, 112 

on execution, poundage, &c. levied, ib. 
venire de novo, ib, 
feigned issue, 8 

abandonment before trial, ib. 

MASTER, 

how guided, upon taxinff bill of costs, 8 
proceedings to taxation before, 49 
reference to, 100 

of attorney's bill to, effect of, 94 
motion against report of, 105 

MISNOMER. See Abatement. 

MORTGAGES, 

how to affect lands, &c. as to, 110, 119 
before 1st October, 1838, 121 

MOTION, 

notice of, effect of, 99 
costs of, ib, 
not praying for costs, ib. 
praying for, and no cause shewn, ib. 

two things, ib. 
of course, drawn up in vacation, effect of, 110 
*rule made absolute, costs not mentioned, 100 

without costs, ib, 
matter referred to the master, ib. 
enlarging rule, 100 
for irregularity, ib. 

in arrest, on affidavit of debt, 101 
an attachment against sheriff, ib, 

witness, ib. 
in other case«, ib. 
directed to lie in the office, 102 
rule made absolute on payment of costs, ib. 
where costs not paid under judge's order, ib, 
when costs not given^ 103 
shewing cause against. See Cause, 

NE EXEAT REGNO, 

bond given to sheriff under writ of, 128 

NEW ASSIGNMENT 

as to a surcharge, right of common pleaded, 47 
in tort, what plaintiff entitled to, 67 
defendant, ib. 

NEWSPAPER RECOGNIZANCES, 
proceedings upon, 124 
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mode ot proceeding, ib. 

wheD to he made, 39 
effect of, if granled, ii. 

for miBdirectioD, ii. 

perverse verdict, ii. 

Hgainat ireight of evidence, 40 

inrprite, ib. 

opposing application, 39, 41 

grunted, on what termB, 41 
■ileat as to coats, 42 
omitting to draw np ml*, 41 
secood trial, Former costs not paid,42 
abandonment of, ii. 

judges divided in opinion, ii. 

r«>leBder, 43 
NISI PRIUS RECORD, 
hov mnde Dp, 2] 
amendment of, 23 
variance from evidence, it. 
facts, found specially for the court, 24 . 
NOLLE PROSEQUI, 
coauof, 68, 71 

in writ of right of dower, 4 
as to had coiinte or breaches, 24 

one of several defendants, 71 
after plea of payment, S7 
NONJOINDER. See jibatemeat. 
NON OBSTANTE VEREDICTO. See Jmigmt«U 
NON PROS, 

after plea in abatement, 68 
rule to diaconljniie, i^. 

effect of non-payment of coala taled under, ib. 
Judgment of, costs how taxed, ib. 
when defendant entitled to sign, 65, 67 
NONSUIT, 

judgment in case of, 69 

noticeofmotiouinQ. B. 99 
peremptory undertaking, 69 
for want of declaration, 149 
in dower or guare impedit, 5 
ejectment, 75 

when defendant not entitled to costs of, 31 
double or treble costs, bow affected by, 37 
sututes relating to, 14), 143, 147 
u2 
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NOTICE 

of action against a justice, 

excise or custom house officer^ ib. 
intention to dispute trading, &c. 16 
motion, when necessary, 99 

costs of, ib, 
trial, by proviso, 19 

continuance of, 19, 69 

form of, 200 
countermand of, 99, 69 

when to be given, 165 
form of, 200 
application to stay proceedings after judgmenti 

38 
taxing, 49, 80 

iu country causes, 50 

town causes, ib, 
rule by defendant for, ib. 
when not required, 49 
judge's order to restrain disposition of stock, &c 
123 

NUL TIEL RECORD, 

issue of, 19 

on pleadings in abatement, 72 
bar, ib, 

ORDER. See Judge, 

OUTLAWRY, 

staying proceedings in, 12 
proceedings to, taken oppressively, 59 

setting aside, 60 
judgment in, against one of several defendants, 33 

OYER, 

defendant craving, 14 

enrolling deed, &c. after, 1 7 
when entitled to demand, 66 

PARTICULARS OF DEMAND, 
when plaintiff obtains costs of, 13 
further and better, 14 
demand of by defendant, effect of, 59 
when less demanded by, than by writ, 1 1 

PARTITION, 

proceedings in, 127 

PATENT, 

action for infringing, certificate of judge, 30 

notices of objections, 16 
costs in, 191 
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PAYMENT 

into court, order for, 15, 66 

proceedings after, ib, 1 6, 66 

costs of, 66 — 68 

nolle protemU, when required after, 15, 

67 
taxing costs upon plea of, 16 
plea of, by executor, 36 
PAUPER, 

plaintiff suing as, when entitled to costs, 7, 50 

when liable to costs of the day, 70 
defending as, at the suit of the crown, 1 , 2 
PEDIGREE, 

searches after, 53 
PENALTY. See Bond. 

PENDENCY OF PRIOR ACTION. See Abatement. 
PETTY BAG OFFICE, 
jurisdiction of, 127, 128 

pleading rules and Uniformity of Process Act, ib, 
mode of proceeding, ib, 

by whom costs, before issue joined, are taxed, ib. 

after issue joined, i^. 
bill of costs how entitled, ib, 
error, where it lies to, 127 
PLANS. See Documents. 
PLAINTIFF, 

costs of, general principles on which allowed, 6 
uniform practice with reference to, 8 
preliminary proceedings, 9 
commencement of action, 10 
indorsement on writ, ib. 

staying proceedings by payment, ib. 
proceedings on arrest, 12 
effect of petitioning Insolvent Court, 14 
particulars of demand, 13 
on oyer, 14, 17 
an issue of nul tiel recordy 14, 1 9 
plea in abatement, 14, 15 
of payment, 15 

proceedings after, i6. 
demurrer or special case, 17, 18 
when entitled to costs of the day, 19 
on admissions, how obtained, &c. ib. 
witnesses, 20 
when cause made a remanet, 22 

trial postponed by defendant, ib. 
on amendment at trial, 23 

counts and allegations in declaration, 21, 25 
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PLAINTIFF (contiiuied,) 

costs of, however triviid the debt or damages, 26 

where less than AOs, damages recovered, 27, 29 
^ when not entitled to costs, 29 

certificate of judge when necessary, 30 
several defendants, 32 » 33 
where several issues, 32 
on nonsuit for non appearance in ejectment, 34 
against infant, ib, 
executors, &c. 36 
double and treble, 37 
upon writ of inquiry, 39 
taxation of, time of, 44 
full costs, 45 
common costs, ib, 
costs of increase, ib. 
general costs in the action, 46 
when verdict for a debt, &e. 

under 20/., 30, 52 
on several issues, 46 
mode of proceeding, 49 
notice of, when necessary, 49, 50 
general rules observed on, 52 
allocatur^ 54 

review of, when granted, 55 
on award, 90 
bill of, how prepared, 50, 51 

affidavit of increase in support of, li. 
attending writ of inquiry by counsel, 39 

form of notice, 201 

PLEADING, 

amendment of, 7, 18 

quasi puis darrien eoniinuance, effect of, 73 

plene admirUstravit, 16 

riensper descent, 37 

entry of cassetur breve , 14 

issues raised by double, 46, 76 

statutes relating to, 155 
not putting in issue freehold or possession, 27 
Statute of Limitations after payment promised, 84 
variance between, and evidence, 43 

POSTEA, 

when plaintiff entitled to, 45 

l>OSSESSION. See fTHt. Ejectment, 

PRIVILEGE. See Arrest* Attachments 

POUNDAGE. See ExetMiion^ 



PROFERT 

bjr plaintiff Id decluation, 14 

if uatrul^ %et out, 17 
defeadaat in ptea, ii. 
PROHIBITION, 

coats in, included in Jud^eot, 111 
when allowed, ib. 
none allowed, ib. 
statute relaUng to, 179 
PROVISO, 

record brought down b^, 19, 70 

default in tiii^, ib. 
PUIS DARRIEN CONTINUANCE. Sec jitaitmaii. 
PURCHASERS, 

proceedinM in order to affect lands, &c. as to, 119 

extent of, 120 
effect of ekgii before 1st October, 1838, 121 
QUAKER, 

ca. ta. will not lie against, for titbea, Ac, 116 
statute relaling to, 190 
fiUARE IMFEDrr, 

writ of, where and hon maintaioable, 4 
costs on verdict for demandult, 5 
defendant, ib. 
diacontinniDce or nonsuit, it, 
QUEEN. See Crown. 
QUO WARRANTO. 

information in nature of, 111 

proceedings a po a, 113 

coats of, ». 114 

tuing, it. 
EECORD, 

ameadment of, 23 
statute relating to, I8S 
brought down by proviso, 70 
withdrawn, 80 
trial b;, 19 

mode of proceeding, i&. 
in Petty Bag, li7 
REFRESHER. See Ceuniel. 
RELEASE, 

plea of, by executor, 3G 
REMANET, 

cause being made, 13, 69 

what coats aUoweJ 
REPLEADER 

being awarded, bow costs affected. 
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REPLEVIN, 

staving proceedings on replevin bond, 12 
derendant, when entitled to general costs, 76 

single costs, 87 
double costs, ib. 
succeeds upon avowry, 76 

where several issues, 77 
writ of error in, 135 
statutes relating to, 140, 150, 162 
REQUESTS, Court of. See Courts, 
REVENUE 

suits, 1 
applications referring to, where made, 2 
costs of, 3 
REVIEW 

by Court of judge's certificate, 81 
of judge's order as to costs, 98 
taxation by judge, 52, 55 
RIGHT, 

proceedings upon petition of, 1, 127 
RULE. See Attachment^ Cause, Motion. 
SATISFACTION, 

entry thereof on the roll, 89 
SCIRE FACIAS, 
costs in, 7, 46 

amendment of, on what terms, 59 
statute relating to, 153 
SECURITY FOR COSTS, 

when defendant entitled to, 60, 64 

on what grounds, 60 — d 
in ejectment, 62 
proceedings to obtain, 63 

if plaintiff a pauper, 64 
application for, when to be made, 63 
what affidavit must state, 64 
when husband entitled to, t^. 
application, a stay of proceedings, 63 
subsequent insolvency of security, 64 
SEIZURE, 

action for, under customs acts, 29 
SHERIFF. See Attachment, Execution, Interpleader Act, 

SLANDER, 

variance between evidence and declaration, 24 

special damage in, 25 

less than 40«. recovered in, 29 

statute relating thereto, 149 
SPECIAL CASE, 

costs on, 18, 46 

under 3 & 4 W. 4, c. 42, 73, 187 
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SPECIAL DAMAGE, 

costs by way of, when party illegally arrested, 125 

in other cases, ib, 126 
for slanderous words, 24 
under Recovery of Tenements Act, 25 — 29 
when it ought to be traversed, 126 
STAMPING DOCUMENTS 

in opponent's custody, 7 1 

STATUTES. 

6Edw. l,c. 1,4, 138 
3 Hen. 7, c. 10, ib, 
1 1 Hen. 7, c. 12, 139 

7 Hen. 8, c. 4, 140 
21 Hen. 8, c. 19, ib. 
23 Hen. 8, c. 15, 141 
33 Hen. 8, c. 39, 142 
5 Eliz. c. 9, ib, 

8 Eliz. c. 2, 143 
18 Eliz. C. 5, ib» 
29 Eliz. c. 4, 144 
43 Eliz. c. 6, 146 

3 Jac. 1, c. 7, ib, 

4 Jac. l,c. 3, 147 
7 Jac. l,c. 5, 148 

21 Jac. 1, c. \2,i6. 

16, 33, 149 

13 Car. 2, st. 2, c. 2, ib, 
17 Car. 2, c. 7, 150 

22 & 23 Car. 2, c. 9, 152 
8&9 WiU.3, c. Il,t6. 
4 Anne, c. 16, 155 

3 Geo. 1, c. 15, 157 
2 Geo. 2, c. 23, 169 

11 Geo. 2, c. 19, 162 

12 Geo. 2, c. 13, 163 

14 Geo. 2, c. 17,164 

24 Geo. 2, c. 44, 165 
19 Geo. 3, c. 70, 166 

25 Geo. 3, c. 80, 168 
43 Geo. 3, c. 46, ib, 

141,171 
48 Geo. 3, c. 123, 172 
6 Geo. 4, c. 50, 174 
96, ib, 
& 8 Geo. 4, c. 71, 175 
11 Geo. 4, and 1 Will. 4, c. 70, 176 
1 Will. 4, c. 7, 177 
21, 179 
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STATUTES {contimtetl,) 

I Wai. 4, c. 22, 181 
1 & 2 WiU. 4, c. 58, 182 
3 & 4 WiU. 4, c. 42, 184 
4&5Will.4, C.94, 189 
5 & 6 WiU. 4, c. 74, 190 

83, 191 
1 & 2 Vict. c. 45, ib, 

110, 194 

STAY OF PROCEEDINGS 

after commencement of action, 10, 58 

upon what terms, 10, 11 
when order for, may be obtained, 23 
in proceedings against bail, 11, 12 

surety under Tenements Act, 12 
after judgment, 38 

by injunction, 115 
SUPERSEDEAS 

from plaintiff's laches, 29 
TAXATION. See Costs. 

TENEMENTS, 

how affected by judgments, 89 

TESTATOR. See Executor, 

TORT. See Actions, 

TRADING, 

notice of intention to dispute, 16 

TRANSLATIQNS, 

of foreign letters, 53 
TREBLE COSTS. See Costs. 

TRIAL. See Notice. New Trial, 
place of, 21 
by proviso, 19 
putting off, 22 
by record, 19, 127 
proceedings at, 23 

amendment of record at, ib, 
demurrer to evidence, 74 
failing to prove documents at, 31 
application to stay proceedings after, in vacation, 44 
effect of withdrawing plea, 40 

jury being discharged, ih, 
statute relating to, 178 
writ of, how made up, 21 

in tort, or for unliquidated damages, 43 
staying proceedings after execution of, 40 
mode of proceeding for new trial, 41 



UNDERSHERIFF, 

Dotei of trial wbea required, 41 

pensl^ for not Bending, ih. 
fees of, on arrest, IZ 
indoraement on writ bf, A. 
UNDERTAKING 

to pay attaroe; 'a bill, 93 
of attorney, wlieo given, 22 
VARIANCE, 

immBteriil to lh« merits of tlie cause, 43 
facts found specially upon, 24, 43 
effect of, ib, 
VENIRE DE NOVO, 
ordered by court, 42 

awarded io proceedings b]^ nunidamiu, 112 
VENUE, 

in action by attorney, 21 
charging, 22 
VERDICT, 

entry of, according to jury's intention, 32 
nmeadmeat after, 89 
for altorney'a bill, sulqect to taxation, 4S 
' consequential damages, 2!> 
executor, &c. defendant, 76 
costs usually follow, S 
far plaintiff, judge has power orer cosia, 80 
general effect of, 45 
defendant generally, SI 

as to sjiy part, 75, 76 
■object to BD award, 30 

master's ccrtilicate, t6. 
prbni/acie evidence of what, 84 
VIEW, 

deraand of, in dower, 1 
costs of, by whom borne, 21 
WAIVER, 

staying proceedings in, 12 
proceedings to, taken oppressively, 59 

setting aside, 60 
judgment in, against one of several defendanta, 33 
WARRANT OF ATTORNEV, 
how it must be attested, 16, 17 
signing judgment on, 46 
when notice of taxing not necessary, 49 

WASTE, 

action of, to reversionary interest, 86 
statute relating to, 153 
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WIFE, 

suing in buBbaod's name without his consent, 64 
WITNESS, 

attendance of, how obtained, 20 
if in prison, ib, 

unnecessary after amendment, ib, 21 
what entitled to, 20 

if professional man, ib. 
examination of, by commission, 21 

statute relating to, 181 
foreign witness and interpreter, costs of, ib, 53 

numdamus to examine, 54 
attorney, 52 

travelling expenses of, 54 
WRIT. See Attachmeni, Error, Esecutitm, 

of summons, notice not to appear after service of, 59 

taxation of costs indorsed on, 10, 58 
of trial, how made up, 21 
set aside for irregularity, 59, 125 
of possession, 37 
statute relating to, 176 
forms of writs, 204—220 
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Limitation of Actions, 2s. — On a General Registry of Deeds 
and Instruments, 2s, — On Tenures, Rights of the Church, &c., 
2s. — On Wills, 2s„ — On Municipal Corporations, 2s, — Lan- 
cashire Courts, Is, — Consolidation of the Common Law 
Offices, If.'Consolidation of the Statute Law, 2s.—On De 
fence of Prisoners by Counsel, and Capital Punishments, 2s, 
— Of the Ecclesiastical Courts,— on County Rates, &c. 

These may be had either singly or together. 

4. The Practiced Man, or Pocket Companion for Solici- 
tors, Estate Agents, Valuers, and Owners of Property : 
comprising Precedents, Rules, Tables, Calculations, &c. in 
those matters of Professipnal and General Business, requir- 
ing attention when reference cannot be had to the Library. 
By Rolla Rouse, of the Middle Temple, Esq., Barrister at 
Law. Third Edition, greatly enlarged, giving a complete SysT 
tern of Property Valuations, many of them never before pub> 
lished. Price 7s, 6rf. 
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6. Copyhold and Court-Keeping Practice, with nearly Two 
Hundred Precedents, and the Act for the Amendment of the 
Laws with respect to Wills : intended not only for use in the 
Office of the more experienced Practitioner, but simplified 
in such a manner as to enable a Town or Country Solicitor, 
previously unacquainted with Copyhold or Court Keeping 
Practice, to transact with ease all the General Business in 
AdmisHonay Purchaaea, Sales, Mortgages, Annuities, Leases, 
Trusts for Benefit of Creditors, Bankruptcy, Insolvency, Wills, 
Partitions, Enfranchisement Deeds and Values, Court' Keeping, 
Adjustment of Fines, Fees, ifc, 8fc, By RoUa Rouse, of the 
Middle Temple, Esq. Price lOf. 

6. A Manual for Articled Clerks and other Law Students: 
containing Courses of Study for Conveyancing, Equity, 
Bankniptcy, Common Law, Special Pleading, Criminal Law, 
&c. ; with the New Rules and Regulations for the Examina« 
tion of Attorneys and Solicitors, and Notes, shewing their 
practical effect ; also the Questions at the Examinations, with 
References to Works of authority in which Answers may be 
found. Third Edition, revised, with great Additions. Price 
8^. neatly bound. 

7. The Practice of the High Court of Chancery, as altered by 
the Orders of the 3d of April, 1838 ; the 23d of November, 
1839 ; the Chancery Regulation Act, 3 & 4 W. 4, c. 94 ; and 
all the Orders issued in pursuance thereof down to the present 
time. By A Chancery Barrister, Price 6*. 

*^^ This Practice serves either as a Summary of the pre- 
sent Practice of the Court of Chancery, or as a Supplement 
to the Works of Newland, Turner and Venables, Smith and 
Grant. 

8. The Legal Almanac, Remembrancer and Diary, contain- 
ing a Law Calendar, adapted peculiarly for the use of the 
Profession ; including the Times of Legal Proceedings, Terms, 
Returns, Sittings, and Sessions ; Elections and Proceedings 
under the Reform, Jury, Corporation, Vestry, Highway and 
other Acts, &c. ; Lbts of the Judges and Officers of all the 
Courts ; Holidays at the Law Offices and times of attendance 
(as lately altered] -, Magistrates and Commissioners ; Prece- 
dence of the Bar, and Barristers called, with dates of call ; 
Law Societies ; Articled Clerks examined ; Town Clerks, 
Clerks of the Peace, Clerks of Magistrates, and Perpetual 
Commissioners ; Colonial Judges and Law Officers ; List of 
the Bankers in London, Stamps, &c. ; with a DIARY. Pub- 
lished in November every year. Price As. 
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NSIKT EDITION OF BZiACKSTONS'S 
COMMBNTARZES. 

9. The Rights of Per8<ms^ being the First Volume of JBlack- 
fltone's Commentaries ; Incorporating the alterations down 
to the present time. By James Stewart^ of Lincoln's Inn, 
Esq., Barrister at Law, M.P. Price 20^. bds . 

10. The Principles of the Law of Real and Personal Property, 
being the Second Book of Blackstone's Commentaries ; in- 
corporating the alterations down to the present day. Second 
Edition. (Just published.) 

In the Press f and speedily will bepubUshedy 

11. Private Wrongs, and their Remedies, being the Third 
Volume of Blackstone's Commentaries ; Incorporating the 
alterations down to the present time . 

] 2. Public Wrongs, and their Remedies^ being the Fourth 
Volume of Blackstone's Commentaries. 



13; Outlines of Law; or. Readings from Blackstone and other 
Text-writers: altered according to the present law; com- 
prising <* Public Wrongs," with their Remedies in the Courts 
of Law, B^ty, and Bankruptcy, By Robert Maugham, Secre- 
tary to the Incorporated Law Society. Price 10s, 

By the same Author. 

14. Outlines of Criminal Law, with all the recent Statutes ; 
comprising " Public Wrongs." . Price 10* 

*' Executed, like all Mr. Maugham's publications, with 
learning and sound judgment.— Zau' Magazine, 

By the same Author. 

15. Outlines of the Jurisdiction of all the Courts in England 
and Wales, Price 5s. 

" A very useful little book." — Law Magazine. 

By the same Author. 

16. Questions in Common Law, Equity, Bankruptcy, Criminal 
Law, and the Jurisdiction of all the Courts ; with References to 
Blackstone and other authorities. Price 5«. 

By the same Author. 

17. ^ Treatise on the Law of Attorneys, Solicitors, and Agents; 
comprising their Qualifications, Retainer, Authority, Duties, 
Liabilities, Rights, Pririleges, and Disabilities. To which is 
added, A complete Collection of the Statutes and Rules and Orders 
of Court, from the earliest to the present time : with Practical 
Notes and Forms. Price 16f. 

*^* The Statutes and Rules and Orders of Court may be 
had separately, price 6j. 
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By the same Author. 

18.^ Treatise on the Laws of Literary Property. Price 1 0«. 6</. 

<( The reader, who desires to find the Law on the subject of 
Copyright ably stated, the opinions of Writers on the subject 
carefully collected, and the rights of Literature powerfully 
asserted, should refer to Mr. Maugham's Work on the Law 
of Copyright."— Afr. Ser^t, Talftmrd, 

19. ^ Comprehensive View of the Law of Jomt-Oumerships ; 
comprising and characterising every species of Joint or Undi- 
vided Estates, Interests, and Authorities, as existing under 
the present state of the Law. By Richard Curgenven Smith, 
Attorney at Law. Price 9«. 

*' The doctrine of Joint-Tenancy, Tenancy in Common, 
and Coparcenary, though apparently simple in itself, induces 
many consequences which ought to be thoroughly understood. 
These subjects are connected with various rules of law, with 
which it is the interest of the student to be intimately ac> 
quainted." — Preston, 

20 . Directions for Drawing Abstracts of Title ; with Observa- 
tions on the necessity of requiring a Sixty Yaars' Title, not- 
withstanding the recent Statute of Limitations ; together. with 
a Collection of Precedents, whereby a young man may gain 
sufficient knowledge to enable him to draw every kind of 
document, without the assistance of the principal. By 
William Gardenor, Attorney at Law. Price 4s, 

21. The Common Law Cause Booky adapted to every day's 
Practice in the Common Law Office, and of great utility in 
making out Bills of Costs. Price bs, 6</.; or large size, 7s, 6d, 

22. The Lawyer* s Common Place Book ; arranged upon a New 
Plan, with an Alphabetical Index of upwards of Seven Hundred 
Heads which occur in general Reading and Practice. Price 
lOs. 6d, ; 12«. ; or 15«* 

*' As I read I formed a common place book, which has 
been of great use to me, even to the present day. It is, in- 
deed, the onfy way in which law reports can be read with 
much advantage."— 'i^tr Samuel Romilly, 

<'We have no doubt the student who diligently uses it 
will have reason to r^oice in his labours*'**— Z/f^a/ Observer^ 
April 4, 1840. 
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